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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50
[NRC-2014-0238]
RIN 3150-AJ48

Definition of a Utilization Facility

AGENCY: Nuclear Regulatory
Commission.

ACTION: Direct final rule; correction.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is correcting the
docket identification number and
Regulation Identifier Number (RIN) for a
Direct Final Rule published in the
Federal Register (FR) on October 17,
2014, to amend the NRC’s regulations to
add SHINE Medical Technologies, Inc.’s
accelerator-driven subcritical operating
assemblies, as described in the
application assigned docket number 50—
608, to the definition of utilization
facility.

DATES: This correction is effective
November 5, 2014.

ADDRESSES: Please refer to Docket ID
NRC-2014-0238 when contacting the
NRC about the availability of
information for this document. You may
obtain publicly-available information
related to this direct final rule by any of
the following methods:

e Federal Rulemaking Web site: Go to
http://www.regulations.gov and search
for Docket ID NRC-2014-0238. Address
questions about NRC dockets to Carol
Gallagher; telephone: 301-287-3422;
email: Carol.Gallagher@nrc.gov. For
technical questions, contact the
individual listed in the FOR FURTHER
INFORMATION CONTACT section of this
document.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may obtain publicly-
available documents online in the
ADAMS Public Documents collection at

http://www.nrc.gov/reading-rm/
adams.html. To begin the search, select
“ADAMS Public Documents” and then
select “Begin Web-based ADAMS
Search.” For problems with ADAMS,
please contact the NRC’s Public
Document Room (PDR) reference staff at
1-800-397—-4209, at 301-415—-4737, or
by email to pdr.resource@nrc.gov.

e NRC’s PDR: You may examine and
purchase copies of public documents at
the NRC’s PDR, Room O1-F21, One
White Flint North, 11555 Rockville
Pike, Rockville, Maryland 20852.

FOR FURTHER INFORMATION CONTACT:
Steven Lynch, Office of Nuclear Reactor
Regulation; U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, telephone: 301-415—-1524; email:
Steven.Lynch@nrc.gov.

SUPPLEMENTARY INFORMATION: On
October 17, 2014 (79 FR 62329), the
NRC published a Direct Final Rule to
amend the NRC’s regulations to add
SHINE Medical Technologies, Inc.’s
accelerator-driven subcritical operating
assemblies, as described in the
application assigned docket number 50—
608, to the definition of utilization
facility. That rule incorrectly identified
the docket identification number for the
action as NRC-2013-0053, and the RIN
for the action as 3150—AJ18.

Correction

Accordingly, in direct final rule FR
Doc. 2014-24732, on page 62329, in the
Friday issue of October 17, 2014 (79 FR
62329), the docket identification
number NRC-2013-0053 in the heading
of the document and in all other
instances on page 62329 and 62330, is
revised to read NRC-2014-0238. In
addition, the RIN, 3150—AJ18, in the
heading of the document is revised to
read 3150—AJ48.

Dated at Rockville, Maryland, this 30th day
of October, 2014.

For the Nuclear Regulatory Commission.
Cindy Bladey,

Chief, Rules, Announcements, and Directives
Branch, Division of Administrative Services,
Office of Administration.

[FR Doc. 2014-26254 Filed 11-4—14; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF ENERGY
10 CFR Part 590

Procedures for Changes in Control
Affecting Applications and
Authorizations To Import or Export
Natural Gas

AGENCY: Office of Fossil Energy,
Department of Energy.

ACTION: Notice of procedures.

SUMMARY: The U.S. Department of
Energy’s (DOE or the Department)
regulations require applications to
export natural gas from the United
States to identify “all the participants in
the transaction, including the parent
company, if any, and identification of
any corporate or other affiliations
among the participants.” In many cases,
either before or after a final export
authorization has been issued,
ownership or management of the
exporting entity changes hands,
resulting in a change in control (CIC).
This document sets forth procedures
that will apply when applicants to
import or export natural gas or those
entities that have already received an
import or export authorization undergo
changes in control.

DATES: Effective November 5, 2014, and
applicable beginning September 26,
2014.

FOR FURTHER INFORMATION CONTACT:

Benjamin Nussdorf, U.S. Department of
Energy (FE-34), Office of Oil and Gas
Global Security and Supply, Office of
Fossil Energy, Forrestal Building,
Room 3E-052, 1000 Independence
Avenue SW., Washington, DC 20585,
(202) 586-7893.

Samuel Walsh, U.S. Department of
Energy (GC-1), Office of the General
Counsel, Forrestal Building, 1000
Independence Avenue SW.,
Washington, DC 20585, (202) 586—
6732.

SUPPLEMENTARY INFORMATION:
I. Background

Pursuant to section 3(a) of the Natural
Gas Act (NGA), 15 U.S.C. 717b(a), no
person may import or export natural gas
without authorization from DOE, and
DOE will approve such imports or
exports unless, after opportunity for a
hearing, it determines that imports or
exports are not consistent with the
public interest. Section 3(c) of the NGA


http://www.nrc.gov/reading-rm/adams.html
http://www.nrc.gov/reading-rm/adams.html
http://www.regulations.gov
mailto:Carol.Gallagher@nrc.gov
mailto:pdr.resource@nrc.gov
mailto:Steven.Lynch@nrc.gov

65542 Federal Register/Vol. 79,

No. 214/ Wednesday, November 5, 2014 /Rules and Regulations

provides that exports of natural gas to
countries with which the United States
has entered into a free trade agreement
(FTA) providing for national treatment
for trade in natural gas (FTA countries),?
and all imports of liquefied natural gas
(LNG) from any country, are deemed in
the public interest and must be granted
without modification or delay. 15 U.S.C.
717b(c).

DOE’s regulations at 10 CFR
590.204(b) require applicants to amend
pending applications whenever there
are changes in material facts or
conditions upon which the proposal is
based. Additionally, DOE’s regulations
at 10 CFR 590.405 state that
authorizations to import or export
natural gas shall not be transferable or
assignable unless specifically
authorized by the Assistant Secretary for
Fossil Energy. In applying § 590.405,
DOE has made clear that a change in
control of the authorization holder may
occur through asset sale or stock transfer
or by other means. DOE has also
explained that it construes a change in
control to mean a change, directly or
indirectly, of the power to direct the
management or policies of an entity
whether such power is exercised
through one or more intermediary
companies or pursuant to an agreement,
written or oral, and whether such power
is established through ownership or
voting of securities, or common
directors, officers, or stockholders, or
voting trusts, holding trusts, or debt
holdings, or contract, or any other direct
or indirect means. DOE has explained
that a rebuttable presumption that
control exists will arise from the
ownership or the power to vote, directly
or indirectly, 10 percent or more of the
voting securities of such entity.

II. Discussion

This document announces new
procedures to amend both applications
pending before DOE and authorizations
already issued by DOE to reflect changes
in control of the proposed or actual
importing or exporting entity (or
entities). These procedures are intended
to streamline the process for making
these changes without affecting DOE’s
ability to make the public interest
determination required by Section 3(a)
of the NGA. These procedures do not
affect the existing standard used by DOE
to determine if a change in control has
occurred or will occur.

1“Non-FTA countries” refers to those nations
with which the United States has not entered into
a FTA providing for national treatment for trade in
natural gas, and with which trade is not prohibited
by U.S. law or policy. DOE reviews applications for
exports of natural gas to non-FTA countries under
NGA section 3(a).

a. Timing

Entities may file notice of changes in
control before such changes have been
effectuated but, in all cases, must file
notice of changes in control no later
than 30 days after such changes have
been effectuated or 30 days after
publication of this document,
whichever is later, unless good cause is
shown for a later filing.

b. Non-FTA Natural Gas Export
Applications and Authorizations

With respect to pending non-FTA
export applications, i.e., proceedings in
which DOE has not yet issued a final
order, applicants may amend their
applications to reflect a change in
control by submitting notice of such
amendment to DOE and serving that
notice on other parties in the
proceeding, as provided in 10 CFR
590.107. DOE will give immediate effect
to the amendment but will accept and
consider answers to the notice of
amendment received within 15 days of
service of the applicant’s pleading. See
10 CFR 590.302(b). DOE then will
address the issues raised in any answers
to such an amendment in its final order
on the pending application. Unless the
opponents of the change in control
demonstrate that the change renders the
underlying application inconsistent
with the public interest, or unless DOE
independently makes such a
determination, no further action will be
taken by DOE on the change in control
and the amendment will continue to be
given effect.

With respect to final non-FTA export
authorizations already issued by DOE,
authorization holders may submit a
statement of change in control to DOE
using one of the following methods: (1)
Emailing the filing to fergas@hq.doe.gov
with CIC and the FE Docket No. in the
title line; (2) mailing an original and
three paper copies of the filing to U.S.
Department of Energy (FE-34), Office of
Oil and Gas Global Security and Supply,
P.O. Box 44375, Washington, DC 20026—
4375; or (3) hand delivering an original
and three paper copies of the filing to
U.S. Department of Energy (FE-34),
Office of Oil and Gas Global Security
and Supply, Office of Fossil Energy,
Forrestal Building, Room 3E—042, 1000
Independence Avenue SW.,
Washington, DC 20585.

Upon receipt of such a statement of
change in control, DOE will give effect
to the change in control and will
publish a notice of the change in the
Federal Register. Interested persons will
be provided 15 days from the date of
publication in the Federal Register in
order to move to intervene, protest, and

answer the statement of change in
control. If no interested person protests
the change in control and DOE takes no
action on its own motion, the
amendment will be deemed granted 30
days after publication in the Federal
Register. If one or more protests are
submitted, DOE will review any
motions to intervene, protests, and
answers, and will issue a determination
as to whether the proposed change in
control has been demonstrated to render
the underlying authorization
inconsistent with the public interest.

c. FTA Long-Term Natural Gas
Applications and Authorizations and
Non-FTA Long-Term LNG Import
Applications and Authorizations

With respect to pending FTA long-
term natural gas import or export
applications and pending non-FTA
long-term LNG import applications,
applicants may amend their
applications to reflect a change in
control by submitting a notice of such
amendment to DOE. DOE will give
immediate effect to the amendment and
take no further action.

With respect to FTA long-term natural
gas import or export authorizations and
non-FTA long-term LNG import
authorizations already issued by DOE,
authorization holders may submit a
statement of change in control to DOE
using one of the three methods set forth
above. Upon receipt of the statement,
DOE will give immediate effect to the
change in control and take no further
action.

Long-term FTA applicants or
authorization holders simultaneously
seeking to amend their non-FTA
applications or authorizations may
provide notice to DOE of the change in
control in a single notice or statement,
respectively, so long as the desired
change to the long-term FTA application
or authorization is described clearly
with reference to the applicable orders
or docket numbers.

This document is applicable
beginning September 26, 2014.

Issued in Washington, DC, on October 16,
2014.
John A. Anderson,

Director, Division of Natural Gas Regulatory
Activities, Office of Oil and Gas Global
Security and Supply, Office of Oil and
Natural Gas.

[FR Doc. 2014-25143 Filed 11-4—14; 8:45 am]

BILLING CODE 6450-01-P


mailto:fergas@hq.doe.gov

Federal Register/Vol. 79, No. 214/ Wednesday, November 5, 2014 /Rules and Regulations

65543

FEDERAL RESERVE SYSTEM

12 CFR Part 234
[Regulation HH; Docket No. R—1477]
RIN No. 7100-AE09

Financial Market Utilities

AGENCY: Board of Governors of the
Federal Reserve System.
ACTION: Final rule.

SUMMARY: The Board of Governors of the
Federal Reserve System (Board) is
publishing a final rule revising the risk-
management standards in its Regulation
HH, Designated Financial Market
Utilities. The Board is replacing the
existing two sets of risk-management
standards for payment systems and for
central securities depositories and
central counterparties with a common
set of risk-management standards for all
types of designated financial market
utilities (FMUs) and making conforming
changes to the definitions. The new
common set of risk-management
standards and the definitions are based
on the Principles for Financial Market
Infrastructures (PFMI), which were
developed by the Committee on
Payment and Settlement Systems
(CPSS) and the Technical Committee of
the International Organization of
Securities Commissions (I0SCO) and
published in April 2012.

DATES: This final rule is effective
December 31, 2014. Designated FMUs
must be in compliance with the rule by
the effective date, with the exception of
establishing plans for recovery and
orderly wind-down, set forth in

§ 234.3(a)(3)(iii); addressing uncovered
credit losses, set forth in

§ 234.3(a)(4)(vi); addressing liquidity
shortfalls, set forth in § 234.3(a)(7)(viii);
maintaining sufficient liquid net assets
funded by equity and a viable capital
plan, set forth in § 234.3(a)(15)(i) and
(ii); managing risks arising in tiered
participation arrangements, set forth in
§ 234.3(a)(19); and providing
comprehensive public disclosure, set
forth in § 234.3(a)(23)(iv), which have a
compliance date of December 31, 2015.
FOR FURTHER INFORMATION CONTACT:
Jennifer A. Lucier, Deputy Associate
Director (202) 872-7581, Paul Wong,
Manager (202) 452—-2895, or Emily A.
Caron, Senior Financial Services
Analyst (202) 452-5261, Division of
Reserve Bank Operations and Payment
Systems; Christopher W. Clubb, Special
Counsel (202) 452—-3904, Legal Division;
for users of Telecommunications Device
for the Deaf (TDD) only, contact (202)
263—4869.

SUPPLEMENTARY INFORMATION:

I. Background

Title VIII of the Dodd-Frank Wall
Street Reform and Consumer Protection
Act (Dodd-Frank Act or Act), titled the
“Payment, Clearing, and Settlement
Supervision Act of 2010,” was enacted
to mitigate systemic risk in the financial
system and to promote financial
stability, in part, through an enhanced
supervisory framework for FMUs that
have been designated systemically
important (designated FMUs) by the
Financial Stability Oversight Council
(Council).? Section 803(6) of the Act
defines an FMU as a person that
manages or operates a multilateral
system for the purposes of transferring,
clearing, or settling payments,
securities, or other financial
transactions among financial
institutions or between financial
institutions and the person. Pursuant to
section 805(a)(1)(A) of the Act, the
Board is required to prescribe risk-
management standards governing the
operations related to the payment,
clearing, and settlement activities of
certain designated FMUs.2

In July 2012, the Board adopted
Regulation HH, Designated Financial
Market Utilities, to implement, among
other things, the statutory provisions
under section 805(a)(1)(A) of the Act.3
Regulation HH established two sets of
risk-management standards for certain
designated FMUs: One set of risk-
management standards for designated
FMUs that operate a payment system
(§ 234.3(a)) and another set for
designated FMUs that operate a central
securities depository or a central
counterparty (CCP) (§ 234.4(a)).# The

1The Dodd-Frank Act, Public Law 111-203, 124
Stat. 1376, was signed into law on July 21, 2010.

2The risk-management standards promulgated by
the Board under section 805(a)(1)(A) apply to
designated FMUs for which the Board is the
Supervisory Agency. The term “Supervisory
Agency” is defined in Title VIII as the “Federal
agency that has primary jurisdiction over a
designated financial market utility under Federal
banking, securities, or commodity futures laws” (12
U.S.C. 5462(8)). Currently, the Board is the
Supervisory Agency for two FMUs that have been
designated by the Council—The Clearing House
Payments Company, L.L.C., on the basis of its role
as operator of the Clearing House Interbank
Payments System, and CLS Bank International.
These standards also apply to any designated FMU
for which another Federal banking agency is the
appropriate Title VIII Supervisory Agency. At this
time, there are no designated FMUs in this category.

312 CFR part 234.

4 At the time of the rulemaking, the Board
acknowledged that designated FMUs that operate as
central securities depositories or CCPs generally
would be subject to the risk-management standards
promulgated by the U.S. Commodity Futures
Trading Commission (CFTC) or U.S. Securities and
Exchange Commission (SEC). The Board, however,
adopted standards for designated FMUs that operate
as central securities depositories, CCPs, or both, to
address the event that a designated FMU operates

Regulation HH risk-management
standards do not apply to designated
FMUs for which the U.S. Commodity
Futures Trading Commission (CFTC) or
the U.S. Securities and Exchange
Commission (SEC) is the Supervisory
Agency under Title VIII of the Dodd-
Frank Act.5

In adopting Regulation HH, the Board
considered relevant international
standards that were in effect at the time
the rule was proposed in March 2011 as
well as the Board’s Federal Reserve
Policy on Payment System Risk (PSR
policy).6 In April 2012, CPSS and
I0SCO published the PFMI, which
updated, harmonized, strengthened, and
replaced the previous international risk-
management standards for payment
systems that are systemically important,
central securities depositories, securities
settlement systems, and CCPs.” The
PFMI is now widely recognized as the
most relevant set of international risk-
management standards for payment,
clearing, and settlement systems.

In January 2014, the Board published
for comment a notice of proposed
rulemaking (NPRM) to revise the risk-
management standards in Regulation
HH based on the PFMI.8 The revisions
were proposed to replace the risk-
management standards in §§ 234.3 and
234.4 with a common set of risk-
management standards applicable to all
types of designated FMUs in proposed
§ 234.3. The Board also made
conforming changes to the definitions in
proposed § 234.2. The public comment
period for the proposed revisions closed
on March 31, 2014.

as one of the two types of FMUs and is not required
to register as a derivatives clearing organization or
a clearing agency with the CFTC or SEC,
respectively.

512 CFR 234.1.

6 The relevant international standards were the
2001 CPSS report on the Core Principles for
Systemically Important Payment Systems, the 2001
CPSS-IOSCO report on the Recommendations for
Securities Settlement Systems, and the 2004 CPSS—
I0SCO report on the Recommendations for Central
Counterparties. The Board previously incorporated
these international standards into its PSR policy.

7 The PFMI also establishes minimum
requirements for trade repositories, which have
emerged internationally as an important category of
financial market infrastructure. The term ‘‘financial
market utility,” as defined in Title VIII of the Act,
excludes trade repositories.

8 Concurrent with the NPRM, the Board issued in
a separate Federal Register notice proposed
revisions to part I of the PSR policy based on the
PFMI. These revisions incorporated the headline
standards from the 24 principles with no
modification as the relevant risk-management
standards for all central securities depositories,
securities settlement systems, CCPs, and trade
repositories, as well as certain payment systems. (79
FR 2838, January 16, 2014.)
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II. Summary of Public Comments and
Analysis

The Board received four public
comment letters that were responsive to
the NPRM, all from entities that operate
designated FMUs. The Board considered
each of these comments as well as
subsequent staff analysis in developing
its final rule as discussed below. Except
as noted herein, the Board is adopting
the rule text as proposed.?®

A. Overall Approach

The Board proposed to amend
Regulation HH by replacing the existing
risk-management standards with a set of
standards based on the PFMI and
making conforming changes to the
definitions. Commenters were generally
supportive of the Board’s overall
approach. One commenter, however,
raised two general concerns with
respect to the Board’s overall approach.
The commenter expressed concern that
one uniform set of standards that
applies to all designated FMUs and all
designs of the same type of designated
FMU does not sufficiently take into
account material differences that can be
found among the same types of system.
The commenter also expressed concern
that differences in language between the
risk-management standards in
Regulation HH and in part I of the PSR
policy may result in two different sets
of risk-management standards for FMUs.

With respect to differences among
types of systems, the Board believes that
a uniform set of standards for all types
of designated FMU is appropriate
because all designated FMUs potentially
face and must manage many of the same
types of risk. Although the design of
systems may vary, the flexibility in the
standards allows individual designated
FMUs to implement, and supervisors to
enforce, the standards appropriately
based on the design of and risks that
arise in a particular designated FMU.
The Board also believes that a uniform
set of standards promotes financial
stability because it facilitates effective
and consistent risk management across
different types of FMUs and markets.
Furthermore, the Board has noted in the
rule when a particular requirement
applies only to certain types of
designated FMU because of its specific
design or function (for example, only
designated FMUs that operate a CCP are
required to have a risk-based margin
system to cover credit risk). For these
reasons, the Board continues to believe
the overall approach is appropriate.

9The Board is also making several technical edits,
which are not specifically addressed in the
discussion below.

With respect to the differences in the
language between Regulation HH and
part I of the PSR policy, the Board
continues to believe that such
differences are appropriate. Regulation
HH is an enforceable rule applicable to
designated FMUs other than those
supervised by the CFTC or SEC, so
additional details from the key
considerations and explanatory notes of
the PFMI were incorporated in the rule
text to provide greater clarity on the
Board’s expectations. The PSR policy,
on the other hand, is a policy statement
that provides guidance with respect to
the Board’s exercise of its other
supervisory or regulatory authority over
other financial market infrastructures
(including those operated by the Federal
Reserve Banks) or their participants, its
participation in cooperative oversight
arrangements for financial market
infrastructures, or the provision of
intraday credit to eligible Federal
Reserve account holders. Incorporating
the headline standards from the PFMI is
consistent with the purpose of the
document and the Board’s long-standing
principles-based approach to its PSR
policy. Further, the Board has stated
that it will be guided by the key
considerations and the explanatory text
of the PFMI in its application of the PSR
policy. The Board does not intend for
differences in language in the two
documents to lead to inconsistent policy
results.

B. Proposed § 234.2—Definitions

The Board proposed amendments to
the definitions in § 234.2 by revising
three definitions, adding six definitions,
and deleting one definition.1© The
revisions were proposed for clarity and
consistency with the revised risk-
management standards. The Board
received one comment letter that
addressed several of the proposed
changes to the definitions in § 234.2.
The Board has revised the definitions of
“recovery” and “wind-down” in
response to these comments. In
addition, the Board has decided to make
clarifying edits to the proposed
definition of “link” and to add a
definition for “trade repository.”

Recovery. The Board proposed to add
a definition for the term “‘recovery’ as
used in proposed § 234.3(a)(3) and
§234.3(a)(15). The proposal defined
“recovery” for the purposes of

10 The Board proposed deletion of the term

“payment system’’ because it was not used in the
proposed single set of standards for all designated
FMUgs. If, in the future, the Board revises Regulation
HH to provide risk-management standards specific
to payment systems, it anticipates, at that time,
reinserting a definition of the term “payment
system,” if necessary.

§234.3(a)(3) and § 234.3(a)(15) as “‘the
actions of a designated financial market
utility consistent with its rules,
procedures, and other ex-ante
contractual arrangements, to address
any uncovered credit loss, liquidity
shortfall, capital inadequacy, or
business, operational or other structural
weakness, including the replenishment
of any depleted prefunded financial
resources and liquidity arrangements, as
necessary to maintain the designated
financial market utility’s viability as a
going concern.” The term “‘recover” was
also used, with a different meaning, in
proposed § 234.3(a)(17) on operational
risk in the context of business
continuity management.

The commenter requested
clarification between ‘“‘recovery’’ as used
in proposed § 234.3(a)(3) and proposed
§234.3(a)(15) and “‘recover” as used in
proposed § 234.3(a)(17). The commenter
suggested that the concept of recovery is
financial in nature and that the
reference to operational weakness in the
proposed definition concerns the
financial impact of an operational issue.
The Board agrees with the commenter’s
understanding of “recovery” as used in
proposed § 234.3(a)(3) and proposed
§234.3(a)(15). The reference in the
definition to the designated FMU’s
“viability as a going concern” is
intended to indicate that the objective of
the recovery plan is a return to financial
health. Therefore, a designated FMU
should consider in its recovery plan
scenarios in which an operational event
could cause the designated FMU to
become insolvent. The use of “recover”
in proposed § 234.3(a)(17), however,
refers to a designated FMU’s ability to
recover and resume its critical
operations and services in a timely
manner after an operational disruption.
This use of the term is operational in
nature, not financial. The Board is
making technical edits to the definition
for clarity.

Wind-down. The Board proposed to
add a definition for the term “wind-
down,” which is used in proposed
§ 234.3(a)(3) and proposed
§ 234.3(a)(15). The proposal defined
“wind-down” as ‘“‘the actions of a
designated financial market utility to
effect the permanent cessation, sale, or
transfer of one or more of its critical
operations or services.” The commenter
requested additional guidance on
whether a wind-down plan should
consider appropriate notice to
participants and the market, or whether
the plan should focus only on the
amount of time required to wind down
the corporate entity.

Although the commenter referred to
the definition of “wind-down” in its
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comment, the Board understands that
the commenter is referring to the
requirement in proposed § 234.3(a)(3) to
develop and maintain a plan for an
orderly wind-down. As stated in the
proposed rule, the Board requires the
designated FMU to plan for an orderly
wind-down, which would include
providing appropriate notice to the
market to allow participants to
transition to alternative arrangements in
an orderly manner. This would likely
require the designated FMU to assume
a longer period for wind-down than if
the requirement were only to wind
down the corporate entity as quickly as
possible. Given that the term “wind-
down” is only used in the context of an
“orderly wind-down” in the proposed
rule, the Board has replaced the
definition of “wind-down” with a
definition for “orderly wind-down.”
The new definition is intended to clarify
that if a designated FMU were to wind
down, it would be expected to do so in
a manner that would not increase the
risk of significant liquidity or credit
problems spreading among financial
institutions or markets and thereby
threaten the stability of the U.S.
financial system.

Link. The Board proposed to add a
definition for “link,” which is used in
proposed § 234.3(a)(20). The proposal
defined “link’” as “for purposes of
§234.3(a)(20), a set of contractual and
operational arrangements between two
or more central counterparties, central
securities depositories, or securities
settlement systems that connect them
directly or indirectly, such as for the
purposes of participating in settlement,
cross margining, or expanding their
services to additional instruments and
participants.”

Because of the difference in the
definition of financial market
infrastructure in the PFMI, which
includes trade repositories, and
financial market utility in the Dodd-
Frank Act, which does not, this
definition inadvertently excluded links
to trade repositories. Upon further
consideration, the Board has added
these links to the definition for
consistency with the PFMI, defined
trade repository in § 234.2 as ‘“‘an entity
that maintains a centralized electronic
record of transaction data, such as a
swap data repository or a security-based
swap data repository,” and made
conforming changes to § 234.3(a)(20).

C. Governance

Proposed § 234.3(a)(2) outlined the
requirements for a designated FMU’s
governance arrangements. The
comments the Board received on the
proposed rule are discussed below.

Support for public interest
considerations. Proposed
§ 234.3(a)(2)(iii) required the designated
FMU to have governance arrangements
that support the stability of the broader
financial system, other relevant public
interest considerations, and the
legitimate interests of relevant
stakeholders. One commenter noted that
public interest considerations is a vague
concept, and that private-sector systems
should not be required to consider
public interest considerations and
should focus exclusively on the needs of
participants. The Board believes that, in
addition to supporting the stability of
the broader financial system, a
designated FMU should support public
interest considerations that are
consistent with the other objectives of
Title VIII of the Act to promote robust
risk management, promote the safety
and soundness of the designated FMU,
and reduce systemic risks. For example,
in the NPRM, the Board listed
supporting fair and efficient markets as
a possible relevant public interest
consideration because a designated
FMU that creates inefficiencies in the
market may drive market participants
toward less-safe alternatives that could
increase systemic risks. Market
transparency is another public interest
consideration that may be relevant. For
example, a designated FMU that
provides information to relevant
authorities and the public about
payment flows may help to identify and
reduce sources of systemic risk. For
certain designated FMUs, however,
stability of the broader financial system
may be the predominant or only
relevant public interest consideration.

Further, in the NPRM, the Board
asked whether proposed
§ 234.3(a)(2)(iii) should specify “other
relevant public interest considerations”
for a specific type of or a particular
designated FMU. One commenter
responded that the examples given in
the NPRM—fostering fair and efficient
markets, market transparency, and
investor protection—in combination
with the Board’s guidance through the
supervisory process would be sufficient
to assist a designated FMU in
identifying relevant public interests.
The Board is adopting the text of the
rule as proposed.

Representation on the board of
directors. Proposed § 234.3(a)(2)(iv)(D)
required that the designated FMU’s
board of directors include a majority of
individuals who are not executives,
officers, or employees of the designated
FMU or an affiliate. In the NPRM, the
Board asked whether it should set a
specific minimum percentage of these
individuals on the board of directors

and whether it should set any
requirements for the participation of
outside directors (that is, directors who
are not participants in or executives,
officers, or employees of the designated
FMU or an affiliate). Commenters
generally indicated that the final rule
should retain flexibility on board
representation and did not advocate for
a change to the proposed text. The
Board is adopting the text of the rule as
proposed to provide some flexibility in
the composition of the board of
directors. The Board, however, believes
that outside directors should exercise
predominate influence over the board of
directors to ensure robust governance
and oversight of the designated FMU.
In the NPRM, the Board also asked
whether there should be a requirement
that the chair of the board of directors
be (a) an individual who is not an
executive, officer, or employee of the
designated FMU or an affiliate of the
designated FMU or (b) a different
individual than the designated FMU’s
chief executive officer. One commenter
responded that the chair of the board of
directors should be an independent
director. Although it believes
designating an independent director as
board chair generally results in more
robust governance, the Board recognizes
that other board structures, such as the
appointment of a lead independent
director, may achieve a similar outcome
as having an independent director as
board chair. Therefore, the Board is
adopting the text of the rule as proposed
to provide flexibility in the structure of
the board of directors. If the Board has
governance concerns regarding the
FMU, however, it may ask, as part of the
supervisory process, a designated FMU
that has a single person serving as the
chief executive officer and the board
chair to consider splitting these roles or
adding a lead independent director.
Performance reviews of the board of
directors. Proposed § 234.3(a)(2)(iv)(E)
required the board of directors to
establish policies and procedures to
review its own performance. In the
NPRM, the Board asked whether there
should be a requirement for these
regular reviews to include periodic
independent assessments of the board of
directors. One commenter responded
that an independent party should
perform such reviews but that the
precise frequency, scope, and specifics
of the review should be determined by
the designated FMU. An independent
review of board performance is a good
practice that can help strengthen the
governance of the designated FMU. A
designated FMU might consider
conducting such reviews on a periodic
basis. The Board has decided, however,
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to retain flexibility with respect to the
manner in which a designated FMU
reviews performance of its board of
directors. The Board is adopting the text
of the rule as proposed. If the Board has
governance concerns regarding the
FMU, however, it may direct, through
the supervisory process, a designated
FMU to obtain an independent
performance review of the board of
directors.

Structure and composition of the
committees of the board of directors.
Proposed § 234.3(a)(2)(iv)(H)—(I)
required that the risk-management and
internal audit functions be overseen by
a committee of the board of directors. In
the NPRM, the Board asked whether the
designated FMU’s board of directors
should be required to have a committee
of the board of directors that has only
audit responsibilities to which the audit
function reports and a risk committee of
the board of directors that has only risk-
management responsibilities to which
the risk-management function reports.
The Board also asked whether,
alternatively, the designated FMU’s
audit and risk-management functions
should be required to report directly to
the entire board of directors. One
commenter stated that a designated
FMU’s board of directors should have
an audit committee and a risk-
management committee and that
independent directors should chair
board committees where possible.
Another commenter stated that the
structure of the audit and risk-
management committees should be left
to the designated FMU’s discretion and
that the audit and risk-management
committees can be composed of
professionals who are not members of
the board of directors so long as there
is reporting to the board of directors.

After further consideration, the Board
agrees that the requirement should not
be overly prescriptive with respect to
the structure of board committees. The
specific decisions regarding how the
board of directors will structure its
committees to oversee the audit and
risk-management functions should be
left to the designated FMU’s discretion.
The Board is adopting the text of the
rule as proposed.

Reporting lines for the internal audit
and risk-management functions.
Proposed § 234.3(a)(2)(iv)(H)—(I)
required that the risk-management and
internal audit functions have sufficient
authority, resources, and independence
and that each have a direct reporting
line to and be overseen by a committee
of the board of directors. A commenter
stated that a designated FMU’s risk-
management function should have a
primary functional reporting line to the

executive management of the designated
FMU, whereas in the case of audit, the
reporting line should be independent of
executive management.

Although a reporting line from the
risk-management function to executive
management is certainly reasonable and
useful, the Board believes that the risk-
management function should have a
reporting line to a committee of the
board of directors to ensure that the
risk-management function has sufficient
independence from executive
management. The proposed rule
required the risk-management function
to have a direct reporting line to a
committee of the board of directors, but
it does not preclude a reporting line to
executive management as well. The
Board is adopting the text of the rule as
proposed.

D. Framework for the Comprehensive
Management of Risks

Proposed § 234.3(a)(3) required a
designated FMU to have a sound risk-
management framework for
comprehensively managing legal, credit,
liquidity, operational, general business,
custody, investment, and other risks
that arise in or are borne by the
designated FMU. One commenter raised
several issues with the requirements in
proposed § 234.3(a)(3), and they are
discussed below.

Frequency of review of the risk-
management framework. Proposed
§ 234.3(a)(3) required, among other
things, that the framework for the
comprehensive management of risks be
subject to periodic review. In the NPRM,
the Board asked whether it should
establish an annual or longer minimum
frequency of review for the overall
framework. The commenter responded
that the Board should not be overly
prescriptive with respect to the review
frequency, noting that different
standards have different review
frequencies and that establishing a
general review frequency for the
comprehensive risk-management
framework could be duplicative or
contradict the review frequencies in
other proposed standards. The Board
agrees that a specific frequency for
review is not necessary, and is adopting
the proposed text in § 234.3(a)(3)
regarding periodic review for the overall
framework.

Requirement to maintain plans for
recovery and orderly wind-down.
Proposed § 234.3(a)(3)(iii) required that
a designated FMU’s risk-management
framework include plans for the
designated FMU’s recovery or orderly
wind-down that contain the elements
listed at proposed § 234.3(a)(3)(iii)(A) to
(F). The commenter stated that a

designated FMU’s regulator should have
the discretion to determine if the
designated FMU would be required to
produce both a recovery plan and an
orderly wind-down plan.

The Board understands that there may
have been some ambiguity regarding
whether proposed § 234.3(a)(3)(iii)
required both a recovery plan and an
orderly wind-down plan or just one of
the two. The Board expects a designated
FMU to prepare plans for both recovery
and orderly wind-down. Recovery plans
should not be based on assumptions of
government intervention or support. In
addition, the Board believes that the
recovery and orderly wind-down plans
should be integrated because there may
be circumstances in which a designated
FMU attempts to recover but the
recovery effort eventually fails. In such
circumstances, the designated FMU
should have a plan as well as sufficient
capital to transition to and execute an
orderly wind-down. The Board is
therefore clarifying in § 234.3(a)(3)(iii)
that a designated FMU must prepare
integrated plans for recovery and
orderly wind-down.1* The Board is also
making conforming edits in
§ 234.3(a)(3)(iii)(C) through (F) and, for
greater clarity, has revised the
requirement in § 234.3(a)(15)(i)(A) with
respect to the cost to implement the
plans to refer back to the requirements
in §234.3(a)(3)(iii).

Scenarios addressed by recovery and
orderly wind-down plans. Proposed
§ 234.3(a)(3)(iii)(B) required that a
designated FMU’s plans identify
scenarios that may potentially prevent
the FMU from being able to provide its
critical operations and services as a
going concern, including uncovered
credit losses, uncovered liquidity
shortfalls, and general business losses.
The commenter noted that such
scenarios should contemplate severe
and extreme scenarios and that each
scenario should be distinct so that the
analysis of the scenarios would not be
duplicative. The Board agrees that the
scenarios addressed by recovery and
orderly wind-down plans should
include severe and systemic stress
events beyond those contemplated by
business continuity planning, normal
crisis-management, or failure-
management tools. In particular, as
indicated by the reference to the
designated FMU’s inability to continue

11 As noted above, the compliance date for
preparing plans for recovery and orderly wind-
down is December 31, 2015. Designated FMUs are
encouraged to share with supervisors drafts of these
plans, as well as other required plans, procedures,
or documents, in advance of the compliance date
so that final versions are in place by December 31,
2015.
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as a going concern, these scenarios
involve shocks that could potentially
cause the designated FMU to become
insolvent and cease operations. The
Board also agrees that such scenarios
should be sufficiently distinct so the
analysis related to a particular scenario
is not duplicative. The Board believes,
however, that the text of the rule is
sufficiently clear on these points. The
Board is adopting the text of the rule as
proposed.

Triggers for implementation of
recovery and orderly wind-down plans.
Proposed § 234.3(a)(3)(iii)(C) required
that a designated FMU’s plans identify
criteria that could trigger the
implementation of the recovery or
orderly wind-down plans. The
commenter stated that the designated
FMU should have discretion to decide
whether it will continue its services that
are deemed noncritical, provided that
the financial consequences are not
material to its ability to operate the
critical services. The commenter also
noted that that triggers should be
flexible and that management, working
with its regulators and other
stakeholders, should make the decision
whether to trigger the plan based on the
relevant facts and circumstances of the
given situation. Finally, the commenter
noted that triggers should not be
required to be defined solely in
quantifiable or monetary terms.

The Board agrees with the comments
provided on the triggers for the
implementation of the recovery and
orderly wind-down plans. The
designated FMU would have discretion
to decide whether it will continue its
noncritical services, as long as the
decision would not impair its ability to
recover its critical operations and
services or to wind them down in an
orderly manner. Also, the decision to
trigger a recovery or orderly wind-down
plan will depend on the relevant facts
and circumstances at the time and any
such decision will likely include
discussions between the designated
FMU and its supervisor. This is
consistent with the requirement in
proposed § 234.3(a)(3)(iii)(F) that the
recovery and orderly wind-down plans
include procedures for informing the
Board if the designated FMU is
considering initiating one of the plans.
The Board did not propose inclusion of
automatic triggers based solely on
quantifiable or monetary terms and is
not adopting such terms in the final
rule.

Requirement for rules, procedures,
policies, and tools for recovery and
orderly wind-down plans. Proposed
§ 234.3(a)(3)(iii)(D) required that the
plans include rules, procedures,

policies, and any other tools the
designated FMU would use in a
recovery or orderly wind-down to
address the scenarios addressed in
proposed § 234.3(a)(3)(iii)(B). The
commenter stated that the application of
certain tools, such as expense reduction
or refinancing, will depend on the
circumstances at the time of distress and
therefore may not fit well into the
designated FMU’s “rules, policies, and
procedures.” The Board believes that if
a designated FMU contemplates using a
particular type of tool in the event of a
recovery or orderly wind-down, it
should develop rules, policies, and
procedures to provide a basis for using
the tool as well as transparency to its
participants regarding how the tool may
be used. The Board expects the
designated FMU to provide as much
detail in the rules, policies, and
procedures as possible, but recognizes
that some components may need to be
general, because the specific
implementation of the tool may depend
on the circumstances. The Board is not
revising the final rule in response to this
comment.

Requirements for informing the Board
of initiation of the recovery or orderly
wind-down plan. Proposed
§ 234.3(a)(3)(iii)(F) required that the
designated FMU have procedures to
inform the Board, as soon as practicable,
if it is considering initiating the
recovery or orderly wind-down plan.
The commenter stated that certain tools,
such as loss allocation, could be
triggered automatically pursuant to ex
ante agreements. In such circumstances,
a notification to the Board could be
contemporaneous with or after use of
such tools. The Board believes that a
designated FMU should notify the
Board that it is considering initiating the
recovery or orderly wind-down plan
before initiating the relevant plan if at
all possible. If there are specific tools or
elements of a plan that may be activated
automatically, the requirement
proposed in § 234.3(a)(3)(iii)(F) that
notification be “as soon as practicable”
permits the designated FMU, in such
circumstances, to provide notification
contemporaneous with or immediately
after use of such tools. Accordingly, the
Board is not revising the final rule in
response to this comment.

Frequency of review of recovery and
orderly wind-down plans. The proposed
rule did not specify a frequency of
review for the recovery and orderly
wind-down plans required under
proposed § 234.3(a)(3)(iii), but the Board
stated in the NPRM that these plans
should be reviewed and tested at least
annually or following material changes
to the designated FMU’s operations or

risk profile. The commenter urged that
such reviews occur every other year,
assuming no interim material change in
the designated FMU’s risk exposure, as
this frequency would provide sufficient
time to amend, draft, negotiate, and
discuss any such changes with
stakeholders. The commenter also noted
this frequency would be aligned with
the requirements for public disclosure
in proposed § 234.3(a)(23)(v).

The Board agrees that a designated
FMU should review its recovery and
orderly wind-down plans the earlier of
every two years or following changes to
the designated FMU or the environment
in which it operates that would
significantly affect the viability or
execution of the plans. After
considering the comments, the Board
believes a minimum requirement for
review of the plans of every two years
is more appropriate than an annual
review because an annual review cycle
may not allow sufficient time to
analyze, discuss with stakeholders and
supervisors, and implement any
required changes. The Board is revising
the rule text to clarify the requirement
in § 234.3(a)(3)(iii)(G) that the
designated FMU review the plans the
earlier of every two years or following
changes to its system or the
environment in which it operates that
would significantly affect the viability
or execution of the plans.

E. Credit Risk

Proposed § 234.3(a)(4) required a
designated FMU to measure, monitor,
and manage effectively its credit
exposures to its participants and the
credit exposures arising from its
payment, clearing, and settlement
processes. The Board received two
comments on this proposed provision
that are addressed below.

Replenishment of financial resources.
Proposed § 234.3(a)(4)(vi)(B) required
that a designated FMU establish rules
and procedures that explicitly describe
the designated FMU’s process to
replenish financial resources employed
during a stress event. One commenter
noted that circumstances would dictate
how a designated FMU manages the
replenishment of financial resources
employed in a stress scenario and that
the Board should revise the proposed
rule to allow greater flexibility. The
Board acknowledges that the details of
the replenishment process may depend
on the particular circumstances that the
designated FMU faces in a stress event
and that it may not be possible to
predict fully the future. The rules and
procedures regarding replenishment,
however, should be explicit and as
specific as possible in order to provide
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guidance to the designated FMU'’s staff,
participants, and other stakeholders
during an actual stress event. Moreover,
given that a designated FMU cannot
predict the exact circumstances it may
face, its rules and procedures for
replenishment should address a wide
range of potential circumstances. The
Board is adopting the text of the rule as
proposed.

Triggers for a “cover 2” requirement.
Proposed § 234.3(a)(4)(ii) provided that
the Board may direct a designated FMU
that operates as a CCP to maintain
additional prefunded financial
resources that are sufficient to cover its
credit exposure under a wide range of
significantly different stress scenarios,
including the default of the two
participants and their affiliates that
would potentially cause the largest
aggregate credit exposure to the CCP in
extreme but plausible market conditions
(a “cover 2 requirement). The proposal
stated further that the Board may direct
such a CCP to meet a “‘cover 2”
requirement if it either is involved in
activities with a more-complex risk
profile, such as clearing financial
market instruments characterized by
discrete jump-to-default price changes
or that are highly correlated with
potential participant defaults, or has
been determined by another jurisdiction
to be systemically important in that
jurisdiction.

A commenter stated that, in applying
this provision, the Board should also
consider “the proportion of the CCP’s
clearing activities involving products
with complex risk profiles as well as the
manner in which the CCP manages
those risks.” The commenter asked the
Board to confirm that the “cover 2
requirement would not be triggered if a
CCP has a small amount of activity with
a complex risk profile relative to overall
activity or if the CCP addresses the
added risk incurred, such as through
enhanced margin systems. In making its
determination with respect to a “cover
2” requirement, the Board would
consider all relevant facts and
circumstances, including the CCP’s
product mix and risk profile. Except for
minor technical edits, the Board is
adopting the text of the rule as
proposed.12

F. Collateral

Proposed § 234.3(a)(5) required a
designated FMU that uses collateral to
manage its or its participants’ credit
exposure to accept collateral with low
credit, liquidity, and market risks and to

12 The Board has revised § 234.3(a)(4)(ii) to clarify
that it is the Board that makes the determination
with respect to a “cover 2"’ requirement.

set and enforce appropriately
conservative haircuts and concentration
limits. One commenter supported
flexibility in the wording of the
requirement and urged that it not be
interpreted to exclude the use of equity
securities as collateral for equity
options. The Board believes that the text
in proposed § 234.3(a)(5) retains the
necessary flexibility to permit, where
appropriate, a designated FMU to
integrate the management of risk from
participant positions with the risk from
fluctuations in the value of collateral
provided by participants. One example
would be for the designated FMU to
hold equity securities as collateral for
options on those same securities.
Therefore, the Board is adopting the text
of the rule as proposed.

G. Liquidity Risk

Proposed § 234.3(a)(7) required a
designated FMU to measure, monitor,
and manage effectively the liquidity risk
that arises in or is borne by the
designated FMU. The comments
received on specific elements of the
liquidity risk-management requirements
are discussed below.

Participants’ affiliates. Under
proposed § 234.3(a)(7)(ii), a designated
FMU was required to maintain
sufficient liquid resources in all relevant
currencies to effect same-day and, as
applicable, intraday and multiday
settlement of payment obligations with
a high degree of confidence under a
wide range of significantly different
potential stress scenarios, including the
default of the participant and its
affiliates that would generate the largest
aggregate liquidity obligation for the
designated FMU in extreme but
plausible market conditions.?3 One
commenter stated that the inclusion of
the liquidity obligations of a defaulting
participant’s affiliates in calculating the
largest aggregate liquidity obligation in
proposed § 234.3(a)(7)(ii) should be
clarified or removed because “a
designated FMU may not have the
authority to demand detailed
information on participants’ affiliates,
particularly for affiliates in peripheral
lines of business.”

The Board believes this requirement
is sufficiently clear as written.
Participants’ affiliates that would
generate liquidity obligations to the
designated FMU would be known to the
designated FMU. Such affiliates may
include affiliates that are also

13 The Board believes that deliveries of currency
are payment obligations, rather than physical
deliveries under § 234.3(a)(10), and expects a
designated FMU subject to Regulation HH to
manage effectively the liquidity risk related to these
payments.

participants in the designated FMU,
liquidity providers to the designated
FMU, and custodians of the assets held
in accounts for the designated FMU.
Affiliates in peripheral lines of business
would be unlikely to generate liquidity
obligations to the designated FMU.
Therefore, the Board is retaining the text
of the rule as proposed.

Qualifying Bquid resources. For
purposes of meeting the liquid resource
requirement under proposed
§ 234.3(a)(7)(ii), proposed
§ 234.3(a)(7)(iii) required the designated
FMU to maintain these liquid resources
in cash in each relevant currency at the
central bank of issue or at creditworthy
commercial banks, or in assets that are
readily available and convertible into
cash through committed arrangements
without material adverse change
conditions. These committed
arrangements included, but were not
limited to, collateralized lines of credit,
foreign exchange swaps, and repurchase
agreements. Proposed § 234.3(a)(7)(iii)
required these arrangements to be
committed in order to ensure that the
resources are highly reliable even in
extreme but plausible market
conditions.14

A commenter stated that meeting the
minimum liquid resource requirement
in proposed § 234.3(a)(7)(ii) with only
cash and committed arrangements, as
required in proposed § 234.3(a)(7)(iii),
would be challenging for cash market
CCPs and their participants.
Furthermore, the commenter stated that
requiring committed arrangements for
sovereign debt, such as U.S. Treasury
securities, is inconsistent with CFTC’s
final rule for systemically important
derivatives clearing organizations, the
SEC’s proposed rules for covered
clearing agencies, and the rules for
financial market infrastructures in
foreign jurisdictions, and that requiring
committed arrangements could

14 The Board recognized that the language on
qualifying liquid resources under Principle 7 of the
PFMI is phrased differently. Principle 7 requires
qualifying liquid resources to be, among other
things, highly marketable collateral held in custody
and investments that are readily available and
convertible into cash with “prearranged and highly
reliable” funding arrangements. The Board has had
a longstanding expectation that FMUs under its
authority maintain cash or committed arrangements
for converting noncash assets into cash to meet the
minimum liquidity resource requirement. The
Board believes that, in order for arrangements to be
“highly reliable,” they must be “prearranged and
committed.” The legal enforceability of committed
arrangements helps to ensure obligations will be
fulfilled even in extreme but plausible market
conditions. The Board recognizes, however, that
such commitments do not guarantee performance.
Supplemental resources beyond amounts needed to
meet the minimum liquid resource requirement in
§ 234.3(a)(7) may be obtained on an uncommitted
basis.
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significantly reduce the total amount of
liquidity available to CCPs. The
commenter also stated that the proposal
is inconsistent with the Board’s
treatment of Treasury securities for
systemically important financial
institutions (SIFIs) under the Board’s
Liquidity Coverage Ratio rule. The
commenter recommended that
uncommitted arrangements for
converting U.S. Treasury securities into
cash, such as customary repurchase
agreements or pre-established dealer
accounts to facilitate same-day market
sales, be included as qualifying liquid
resources.

After consideration of the comments,
the Board has determined not to include
uncommitted arrangements for U.S.
Treasuries as qualifying liquid
resources. The Board believes that legal
enforceability of committed
arrangements helps to ensure that
obligations are fulfilled even in extreme
but plausible market conditions. For
example, the Board believes committed
arrangements provide an additional
level of assurance that U.S. Treasury
securities would be converted into cash
in large quantities on a same-day basis,
even in stressed market conditions.
Furthermore, the Board believes a more-
robust requirement is necessary for
designated FMUs than for SIFIs because
the timely completion of settlement is
an essential function of an FMU and an
explicit expectation of the Board for
these entities. The failure of an FMU to
complete settlement as expected can
create broader liquidity dislocations and
undermine confidence in the FMU’s
ability to manage effectively a default by
absorbing rather than transmitting
shocks to the financial system.

After consideration of the comments,
however, the Board has added a new
category of liquidity arrangements in
§ 234.3(a)(7)(iii)(C) of the final rule that
would allow prearranged uncommitted
arrangements for converting noncash
assets into cash to be considered
qualifying liquid resources if they are
determined by the Board to be highly
reliable in extreme but plausible market
conditions. The Board is adding this
category in order to allow flexibility for
future innovation in arrangements for
converting noncash assets into cash on
a same-day basis. The Board believes
that including this category improves
consistency with the text of the CFTC’s
final rule and the SEC’s proposed rule.
The Board is also adopting conforming
edits to § 234.3(a)(7)(iv) in the final rule.

Testing. Proposed § 234.3(a)(7)
contained multiple testing requirements
for the management of liquidity risk.
Proposed § 234.3(a)(7)(iv) required a
designated FMU to evaluate and

confirm, at least annually, whether each
provider of its committed liquidity
arrangements has sufficient information
to understand and manage that
provider’s associated liquidity risks and
whether the provider has the capacity to
perform as required under the
commitment. Proposed § 234.3(a)(7)(v)
required the designated FMU to
maintain and test its procedures and
operational capacity for accessing each
type of its liquid resources at least
annually. Proposed § 234.3(a)(7)(vi)
required the designated FMU to
determine the amount and regularly
stress-test the sufficiency of the liquid
resources necessary to meet the
minimum liquid resource requirement
(A) daily using standard and
predetermined stress scenarios,
parameters, and assumptions and (B) at
least monthly through a comprehensive
and thorough analysis of the existing
stress scenarios, models, and underlying
parameters and assumptions. Proposed
§ 234.3(a)(7)(viii) required an annual
validation of the designated FMU’s
liquidity risk-management model.

A commenter stated that the testing of
the procedures and operational capacity
for accessing liquid resources required
by proposed § 234.6(a)(7)(v) should not
cause disruption to the designated
FMU’s participants or involve the use of
large amounts of participant funds. The
commenter also suggested generalizing
the requirement in proposed
§234.6(a)(7)(vi)(B) to perform monthly
stress testing and avoid being overly
prescriptive because the monthly review
requirement may not be appropriate for
all models or all types of designated
FMUs.

The Board agrees that none of the
testing requirements need to be or
should be met in a manner that would
cause significant disruption to the
designated FMU’s participants or the
market or involve the use of large
amounts of participant funds. In
addition, after consideration of the
comments, the Board continues to
believe that the requirement in
§ 234.3(a)(7)(vi) to perform an analysis
of the existing stress scenarios, models,
and underlying parameters and
assumptions at least monthly is
appropriate. The Board believes that all
designated FMUs should assess the
effectiveness of their stress testing at
least monthly to ensure that the
designated FMU will not neglect to
consider any relevant new information
in its stress-testing methodology and
that the stress tests continue to be
appropriate for achieving the designated
FMU’s identified liquidity needs in light
of current and evolving market

conditions. The Board is adopting the
text of the rule as proposed.

H. Settlement Finality

Proposed § 234.3(a)(8) required, in
part, the designated FMU to provide
clear and certain final settlement
intraday or in real time as appropriate,
and at a minimum, by the end of the
value date. One commenter requested
confirmation that the proposed
provision would not require a
designated FMU that is a CCP to
accelerate its novation of certain
noncompetitive transactions, such as
backloaded over-the-counter options.
The proposed requirement in
§ 234.3(a)(8) applied to a designated
FMU'’s obligations to deliver funds and
other financial instruments, at a
minimum, by the end of the value date
in accordance with the terms of the
underlying contract, and did not
address the timing of novation. The
Board is adopting the text of the rule as
proposed.

L Participant-Default Rules and
Procedures

Proposed § 234.3(a)(13) required the
designated FMU to have effective and
clearly defined participant-default rules
and procedures that are designed to
ensure that the designated FMU can
take timely action to contain losses and
liquidity pressures and continue to meet
its obligations. The proposal also
required the designated FMU to test and
review its default procedures, including
any closeout procedures, at least
annually or following material changes
to these rules and procedures. One
commenter stated that the required
testing should not be so extensive as to
cause disruption to the designated
FMU’s members, participants, or
broader financial markets, nor require
the use of participant funds, nor
unnecessarily stress the designated
FMU'’s critical services.

The Board agrees that any testing
pursuant to the requirement in proposed
§234.3(a)(13) should not cause
disruption to the designated FMU’s
members, participants, or broader
financial markets. To the extent such
testing would require use of participant
funds, it would likely be limited to
small or de minimus amounts. The
Board is adopting the text of the rule as
proposed.

J. Segregation and Portability

Proposed § 234.3(a)(14) required a
designated FMU that operates as a CCP
to have rules and procedures that enable
the segregation and portability of
positions of a participant’s customers
and the collateral provided to the
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designated FMU with respect to those
positions. The Board received two
comment letters on this proposed rule
that addressed portability requirements
and alternative segregation regimes.

Portability requirement. One
commenter noted that while porting
positions is a highly desirable result
when feasible, there may be scenarios in
which liquidating positions is preferred.
The commenter suggested that the rule
text permit a designated FMU to retain
broad discretion to liquidate positions
promptly where it has determined that
timely transfer would not be feasible.
The proposed rule requires that the
designated FMU’s rules and procedures
enable the segregation and portability of
positions, and does not exclude the
possibility that liquidation of positions
may take place if a timely transfer
would not be feasible. For these reasons,
the Board is adopting the text of the rule
as proposed.

Alternative segregation regimes. One
commenter encouraged the Board to
retain the flexibility to permit different
segregation regimes as appropriate for
different markets and different classes of
market participant. Another commenter
requested that the final text of the rule
acknowledge the different legal
frameworks for cash markets. The Board
acknowledged in the NPRM that
effective segregation and portability
arrangements depend not only on the
operational capabilities of the
designated FMU but also on the
applicable legal framework. The Board
notes that a CCP serving certain cash
markets, for example, may operate in a
legal regime that offers the same degree
of protection for a participant’s
customers as the segregation and
portability approaches under proposed
§ 234.3(a)(14). Where an alternative
regime exists, the Board will consider
the CCP’s assessment of whether the
applicable legal or regulatory framework
achieves the same degree of protection
and efficiency for customers that would
otherwise be achieved by segregation
and portability arrangements at the CCP
level described in the proposed
requirement. Additionally, the Board
will review whether the CCP’s own
rules enable the operation of the
relevant legal and regulatory framework.
The Board believes segregation and
portability arrangements may differ
depending on the design of and the
products and markets served by the CCP
and would work with any applicable
designated FMU through the
supervisory process to determine how
best to meet the requirements in
§234.3(a)(14).

Where alternative segregation and
portability arrangements offer the same

degree of protection, proposed

§ 234.3(a)(14) would not prohibit the
use of such arrangements. As noted
above, the requirement is that the
designated FMU’s rules and procedures
enable segregation and portability of
positions and does not prescribe a single
means by which this could be achieved.
The Board is adopting the text of the
rule as proposed.

K. General Business Risk

Proposed § 234.3(a)(15) required a
designated FMU to identify, monitor,
and manage its general business risk. To
this end, proposed § 234.3(a)(15)(i)
required a designated FMU to maintain
unencumbered liquid financial assets
that are sufficient to cover the greater of
the cost to implement the designated
FMU’s recovery or orderly wind-down
plan to address general business losses
or six months of current operating
expenses. This provision also required a
designated FMU to hold equity that is
greater than or equal to the amount of
unencumbered liquid financial assets
held to meet the requirement. Proposed
§ 234.3(a)(15)(ii) required a designated
FMU to maintain and update annually
a plan for raising additional equity
before the designated FMU’s equity falls
below the amount required under
§ 234.3(a)(15)(i).

The Board received four comment
letters that addressed this provision.
The commenters generally supported
proposed § 234.3(a)(15) but raised
specific concerns that are discussed
below.

Recovery and orderly wind-down
plans. Proposed § 234.3(a)(15)(1)(A)(1)
referred to the cost to implement the
recovery or orderly wind-down plan to
address general business losses as
required under proposed
§ 234.3(a)(3)(iii) as one possible
determinant of the amount of liquid net
assets funded by equity the designated
FMU must hold. One commenter stated
that recovery and orderly wind-down
plans should be calibrated to take into
account the existence of alternative
systems or arrangements that provide
similar services to those of the
designated FMU. The Board expects that
the designated FMU will take into
consideration in its recovery and
orderly wind-down plans any viable
alternatives to its critical operations and
services. The commenter did not suggest
any changes to the proposed rule text on
this point. For clarity and to streamline
the rule text, however, the Board is
revising § 234.3(a)(15)(i)(A)(1) to require
the designated FMU to cover the cost to
implement the plans to address general
business losses as required under
§ 234.3(a)(3)(iii).

Required amount of unencumbered
liquid financial assets. Proposed
§ 234.3(a)(15)(1)(A) required a
designated FMU to hold unencumbered
liquid financial assets equal to the
greater of the cost to implement its
recovery or orderly wind-down plan to
address general business losses or six
months of current operating expenses or
as otherwise determined by the Board.
Two commenters provided comments
on the type of operating expenses that
should be included in the calculation of
six months of current operating
expenses. Both stated that the
requirement to hold unencumbered
liquid financial assets and equity to
fund current operating expenses would
overstate the amount actually needed in
a recovery or orderly wind-down
scenario because an FMU that suffers
losses will likely eliminate or reduce
certain expenses, such as travel and
marketing expenses. The commenters
proposed that the amount be calculated
instead as the current expenses required
to operate the FMU’s critical operations
and services in such a scenario.

After consideration of the comments,
the Board continues to believe that the
calculation of six months of current
operating expenses (or as otherwise
determined by the Board) should
include all business-as-usual operating
expenses. Although certain expenses
may decrease in a recovery or orderly
wind-down, the Board believes that
certain other expenses, such as legal and
consulting fees, would likely increase in
a recovery or orderly wind-down
scenario and that it is difficult to predict
the net effect on the designated FMU’s
expenses in such a scenario. Therefore,
the requirement to hold six months of
business-as-usual operating expenses (or
as otherwise determined by the Board)
is intended to set a floor for the
designated FMU’s holdings of
unencumbered liquid assets and equity
that is independent of the assumptions
about the specifics of the recovery and
orderly wind-down scenarios as well as
easy to calculate and verify because the
information is included on the
designated FMU’s income statement.
The Board, however, does expect that if
the designated FMU foresees significant
and lasting increases or decreases in its
business-as-usual operating expenses
due to structural or other changes to the
designated FMU’s operating
environment, the designated FMU will
include this information in its
calculation. For these reasons, the Board
is adopting § 234.3(a)(15)(i)(A)(2) as
proposed.

Type of liquid assets required.
Proposed § 234.3(a)(15)(i)(A) would
require the designated FMU to hold
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unencumbered liquid financial assets,
such as cash or highly liquid securities.
One commenter stated that a designated
FMU should be able to include as
unencumbered liquid financial assets
revenues that are projected to be
received by the designated FMU over
the same six-month period, subject to an
appropriate haircut, because the
designated FMU may be able to expect
to continue to generate fees in a
recovery or orderly wind-down
scenario.

The intent of the proposed standard,
however, is to ensure that the
designated FMU has the necessary
liquid assets and equity on hand at any
particular time. Projected revenues
would not meet the requirement
because projected revenues are not
assets held on the balance sheet.
Furthermore, the Board does not
consider accounts receivable to qualify
as unencumbered liquid financial assets
under this provision because the funds
associated with those receivables have
not yet been collected and therefore are
not available for immediate use. In a
recovery or orderly wind-down
scenario, the designated FMU may not
be able to collect its accounts receivable
in the amounts expected because market
participants may be unable to pay
amounts owed to the designated FMU.
For these reasons, neither projected
revenues nor accounts receivable should
be included in types of unencumbered
liquid financial assets held to meet the
requirement in proposed
§234.3(a)(15)(i)(A).

It may be appropriate, however, for a
designated FMU to consider its
expected revenues, subject to an
appropriate haircut, in its calculation of
the cost to implement its recovery and
orderly wind-down plans. Depending
on the structure of the market it serves,
a designated FMU may expect to earn
revenues in a recovery or orderly wind-
down scenario that could partially offset
the cost of recovering or winding down.
The size of the haircut applied to the
expected revenues would likely need to
reflect this market structure. For
example, a designated FMU that
operates in a market with viable
alternatives to the services of the
designated FMU should not assume that
it would receive a large amount of
revenue during an orderly wind-down.

Type of equity required. Proposed
§234.3(a)(15)(1)(B) lists common stock,
disclosed reserves, and other retained
earnings as examples of equity that
should be held to meet the requirement.
Two commenters stated that
noncumulative perpetual preferred
stock should be included in the types of
equity allowed to meet the requirements

in proposed § 234.3(a)(15)(i)(B) because
some designated FMUs do not have
ready access to public capital markets to
replenish capital. One of these
commenters also stated that such stock
should be redeemable at the discretion
of the designated FMU after five years.

Proposed § 234.3(a)(15)(i)(B) provided
a non-exhaustive illustrative list of
types of equity that would be
acceptable. There may be other types of
equity, in addition to common stock,
disclosed reserves, and other retained
earnings, that could be held to meet the
requirement in proposed
§234.3(a)(15)(i)(B). The purpose of the
requirement is to ensure that the
designated FMU can absorb general
business losses on an ongoing basis.
Equity that has characteristics similar to
debt will not be counted toward the
requirement. Designated FMUs should
work with supervision staff to assess
whether specific equity holdings meet
the intent of the requirement. The Board
is adopting the text of the rule as
proposed.

Application of § 234.3(a)(15)(i) to a
DFMU that is part of a larger legal
entity. In the NPRM, the Board asked
whether the proposed rule should
require a designated FMU that is part of
a larger legal entity to take into account,
when calculating the cost to implement
its recovery and orderly wind-down
plans, recovery or wind-down scenarios
in which other business lines in the
legal entity or the legal entity itself may
face an adverse business environment.
One commenter stated that a designated
FMU should consider “any adverse
environment that may be faced by the
other business lines within the legal
entity, or by the legal entity itself.”
Another stated that the FMU should
“treat the service that caused it to be
designated as systemically important as
a separate division of the company and
require liquid assets and capital to be
earmarked for that service, so that the
company’s other services are not taken
into account when calculating these
requirements.”’

In the NPRM, the Board also asked,
for a designated FMU that is engaged in
several business lines, but is designated
as systemically important for purposes
of Title VIII of the Dodd-Frank Act for
only one of those business lines,
whether there are any reasonable
methodologies for determining which of
the liquid net assets and equity held at
the legal entity level belong to a
particular business line. As a single
legal entity, the firm’s equity supports
all the business lines, but it is a
designated FMU for purposes of Title
VIII of the Dodd-Frank Act with respect
to only one of those business lines. One

commenter stated that “it is difficult to
determine the capital specific to a
designated FMU when the designated
FMU is part of a larger legal entity”” and
that “in insolvency it may not be
possible to ring-fence assets within a
legal entity.” Another commenter
suggested, however, that separate pro
forma balance sheets and income
statements could be created for a
particular business line.

After consideration of the comments,
the Board has determined to adopt the
rule text as proposed. When developing
its recovery and orderly wind-down
plans and calculating the cost of
implementing those plans, a designated
FMU that also engages in business lines
for which it has not been designated by
the Council under Title VIII should
consider business shocks to other
business lines if those shocks could
potentially cause the designated FMU to
need to recover or wind down the
critical operations and services of the
business line for which it has been
designated. When calculating six
months of current operating expenses
(or as otherwise determined by the
Board), however, the designated FMU
may include only the current operating
expenses of the business line for which
it was designated rather than the current
operating expenses of the whole legal
entity.15 Furthermore, when
determining whether the designated
FMU has sufficient unencumbered
liquid financial assets and equity on its
balance sheet to equal or exceed the
greater of the cost to implement the
recovery and orderly wind-down plans
to address general business losses or six
months of current operating expenses,
the designated FMU may use the assets
and equity held at the legal entity level
that would be available to meet the
requirement rather than having to
attribute assets and equity to a certain
business line.

Content of the plan for raising
additional equity. Proposed
§ 234.3(a)(15)(ii) required the designated
FMU to maintain a viable plan for
raising additional equity before the
designated FMU’s equity falls below the
amount required in proposed
§234.3(a)(15)(i). Two commenters stated
that raising equity may take time,
especially in stressed market conditions.
Another commenter suggested that the
designated FMU have a cushion above
the required amount as an alternative to
a plan to raise capital before equity falls
below the minimum amount.

15 The designated FMU’s current operating
expenses should include the designated FMU’s
share of overhead and support costs and any cost
of shared services that are allocated to the
designated FMU.
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Commenters also suggested methods for
raising equity, such as a committed
contingent funding plan or a refinancing
plan involving a loan until an orderly
equity recapitalization can be executed.
A commenter also suggested that the
designated FMU should consider the
probability of an event that could cause
equity to fall below the required amount
and the period over which the event is
likely to occur.

The Board agrees that it may not be
possible in all cases to have a viable
plan to raise equity before the
designated FMU'’s equity falls below the
required amount. Business shocks may
cause equity levels to fall rapidly and
unexpectedly and in circumstances
under which it may be difficult to raise
capital quickly. The Board does not
believe, however, that the rule should
specify the features of the plan or the
methods for raising capital, because the
details of the plan will depend on the
ownership structure of the designated
FMU and the environment in which it
operates. Therefore, the Board is
modifying the text of proposed
§ 234.3(a)(15)(ii) to require a designated
FMU to maintain a viable plan for
raising equity should its equity fall
below the amount required under
proposed § 234.3(a)(15)().

Schedule for updating the plan for
raising additional equity. Proposed
§ 234.3(a)(15)(ii) required the designated
FMU to update its plan for raising
additional equity at least annually. One
commenter stated that the plan should
be reviewed every three years instead of
annually. The commenter also stated
that the plan could be reviewed more
frequently when there are material
changes to the designated FMU'’s
financial position or to the capital
markets.

After consideration of the comment,
the Board agrees that annual review of
the plan may not be necessary in the
absence of material changes to the
designated FMU’s financial position or
to the capital markets. The Board
believes, however, that the plan should
be reviewed at least every other year,
consistent with the required review
frequency of the recovery and orderly
wind-down plans in § 234.3(a)(3)(iii)(G)
and the public disclosure in
§ 234.3(a)(23)(vi). For these reasons, the
Board is modifying proposed
§ 234.3(a)(15)(ii) to require a designated
FMU to update its plan the earlier of
every two years or following changes to
the designated FMU or the environment
in which it operates that would
significantly affect the viability or
execution of the plan.

L. Operational Risk

Proposed § 234.3(a)(17) required a
designated FMU to manage its
operational risks by establishing a
robust operational risk-management
framework, which includes a business
continuity plan. Proposed
§ 234.3(a)(17)(vii)(B) required a
designated FMU to have a business
continuity plan that is designed to
ensure that critical information
technology systems can recover and
resume operations no later than two
hours following disruptive events. One
commenter stated that ensuring that
critical information technology systems
can meet the two-hour recovery
objective in the case of an extreme
cyberattack could be very costly and
require substantial changes to the
designated FMU’s production
infrastructure, potentially including
creating additional replicas of
production infrastructure and systems.
The commenter supported the Board’s
proposal in the NPRM to address
reasonable approaches to preparing for
potential extreme cyberattacks through
the supervisory process.

The Board believes that it is
imperative to financial stability that a
designated FMU be able to recover and
resume operations quickly after
disruptive events and to complete
settlement by the end of the day of the
disruption. For many types of disruptive
scenarios, such as a wide-scale physical
disruption, the technology and methods
exist to enable a designated FMU to
recover and resume operations within
two hours of the disruption. The Board
understands, however, that certain
threats to the designated FMU’s
operations as well as the technology to
mitigate those threats are continually
evolving. The Board expects that a
designated FMU’s business continuity
planning will be a dynamic process in
which the designated FMU works on an
ongoing basis to update its plan to
recover and resume operations no later
than two hours following disruptive
events and to complete settlement by
the end of the day of the disruption,
even in extreme circumstances. In areas
where threats and technology are
evolving, such as is the case for certain
extreme cyberattacks, the Board
recognizes that it may not be possible at
this time for the designated FMU to
recover within two hours. In such cases,
the Board will work with the designated
FMU through the supervisory process to
identify reasonable approaches to
preparing for and recovering from such
attacks. The Board is revising proposed
§234.3(a)(17)(vii)(B) to indicate this
intent.

The Board is also making a technical
edit to §234.3(a)(17)(ii) to clarify that a
designated FMU should identify,
monitor, and manage the material risks
its operations may pose to trade
repositories as well as to other financial
market utilities. As mentioned above,
because of the differences in the
definition for financial market
infrastructure in the PFMI, which
includes trade repositories, and the
definition of financial market utility in
the Dodd-Frank Act, which does not,
the Board inadvertently excluded
consideration of risks posed to trade
repositories.

M. Tiered Participation Arrangements

Proposed § 234.3(a)(19) required a
designated FMU to identify, monitor,
and manage the material risks to the
designated FMU arising from tiered
participation arrangements. These
arrangements are those in which firms
that are not members in the designated
FMU (indirect participants) rely on the
services provided by members (direct
participants) of the designated FMU to
access the designated FMU’s payment,
clearing, and settlement facilities.

Three commenters addressed this
provision of the proposed rule. Two
commenters opposed the adoption of
the provision as drafted. The third
commenter supported the proposal.

Applicability of the proposed
requirements. Two commenters
addressed the applicability of the
proposed requirements to them. One
commenter opposed the proposed rule
because it does not believe that it or its
participants bear any significant risk
from its participants’ relationships with
their customers. Another commenter
supported the view that a designated
FMU needs to understand the risks
associated with the relationships
between direct participants and their
customers in order to be able to
understand and assess what risks, if
any, the tiered arrangements may
present to the designated FMU and its
other participants. This commenter
mentioned that it had developed a
document that identifies risks that arise
from tiered participation arrangements
and best practices for mitigating these
risks. This commenter also monitors
settlement and funding metrics for
indirect participants, and encourages
indirect participants that exceed certain
thresholds to become direct participants
in order to reduce systemic risk.

After consideration of the comments
and further analysis, the Board
continues to believe that for certain
designated FMUs, based on the design
of their settlement arrangements,
material risks could arise from tiered
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participation arrangements that are
borne by the FMU or by its participants.
For example, in an FMU in which a
direct participant processes large
transaction values on behalf of a large
customer such as a large correspondent
bank, the failure of the customer could
jeopardize the direct participant’s
ability to meet its obligations to the
FMU or to the other participants in the
FMU. The failure to meet these
obligations could result in liquidity
dislocations that would pose significant
liquidity risk to the FMU or to the other
participants in the FMU. The Board
acknowledges that certain designated
FMUs with particular system designs
may not face material risks arising from
tiered participation arrangements, but
these designated FMUs should present
an analysis to that effect.

Tiered participation arrangements
could also pose other risks to the
designated FMU and its participants,
including operational risk. For example,
a designated FMU may want to
understand how its direct participants
manage any spikes or peaks in volume
submitted to the designated FMU on
behalf of indirect participants.
Understanding the potential for spikes
in volume will allow the designated
FMU to prepare to have the scalable
operational capacity necessary to
process those volumes effectively, such
that it is able to achieve its service-level
objectives.

The Board believes that a designated
FMU should seek to understand the
risks associated with the relationships
between direct participants and their
customers in order to assess whether
any material risk to the designated FMU
or its other participants exists. If
material risks exist, the designated FMU
should mitigate or manage this risk.
However, the Board does not expect a
designated FMU to manage all risks that
arise between a direct participant and
its customers, but rather to manage only
the material risks to the designated FMU
itself or to its other participants as a
result of their participation in the
system. The Board is revising
§ 234.3(a)(19) to clarify that the
designated FMU should assess the
material risks arising from tiered
participation arrangements that are
borne by the designated FMU or by its
other participants as a result of their
participation in the system.

Duplicative monitoring. One
commenter stated that a requirement for
a designated FMU to monitor the risks
posed by indirect participants would be
costly and duplicative of monitoring
activities of regulators and the direct
participants in the designated FMU.
After consideration of the comment, the

Board continues to believe that
monitoring by direct participants or by
their supervisors may not fully and
effectively address all risks that may
arise from tiered participation
arrangements. Direct participants would
likely monitor risks posed to them by
their customers but may not consider
how their actions to mitigate or manage
those risks could affect the FMU or its
other participants. In addition, the
supervisory focus for certain direct
participants is typically different from
that for designated FMUs, and their
supervisory monitoring might not take
into account the effects of tiered
participation arrangements on the
designated FMU or its other
participants. Direct participants in a
designated FMU may also be subject to
varying degrees of supervision.
Therefore, the onus should be on the
designated FMU to understand the
tiered participation arrangements in the
system and the impact of these
relationships on the designated FMU
and its participants.

Requirements for an FMU with
respect to tiered participation
arrangements. One commenter stated
that the proposed rule was ambiguous
about what would actually be required
of a designated FMU to comply with
§234.3(a)(19). The commenter stated
that the Board should make clear that an
FMU that does not bear any risk from
its participants or their customers
should not need to take any action to
comply with the proposed rule. Another
commenter stated that a designated
FMU should be required to ensure that
its direct participants have sufficient
information to assess their relationships
with their customers. The designated
FMU should also ensure that its direct
participants have sufficient information
to evaluate and manage their risks with
respect to participation in the
designated FMU.

Atfter consideration of the comments,
the Board continues to believe that
designated FMUs should manage
material risks arising from tiered
participation arrangements. The Board
is adopting provisions in the final rule
that clarify what would be expected
from a designated FMU. The Board is
including § 234.3(a)(19)(i) to clarify that
the designated FMU should conduct an
analysis to determine whether material
risks arise from tiered participation
arrangements. Depending on the nature
of their payment, clearing, or settlement
activities, designated FMUs’
methodologies for conducting the
analysis may differ. For example, some
designated FMUs may choose to gather
information about the volume and value
of activity processed by direct

participants on behalf of indirect
participants in the designated FMU or
other relevant information. Where such
information would be useful, a
designated FMU may want to consider
defining reasonable thresholds and
other factors for gathering the
information in order to minimize
burden.

The Board is including
§ 234.3(a)(19)(ii) to clarify that, where
material risks from tiered participation
arrangements are identified, the
designated FMU must mitigate or
manage such risks. The appropriate
actions to mitigate or manage the
material risks identified will depend on
the circumstances of the designated
FMU and the risks identified. For
example, one commenter noted that it
provides a set of best practices with
respect to tiered participation
arrangements to guide participants’
understanding and facilitate the
assessment of risks related to tiered
participation. This revision to the rule is
also intended to clarify that the
designated FMU is required to take
additional action only if material risks
are identified pursuant to
§234.3(a)(19)(i).

The Board is including
§ 234.3(a)(19)(iii) to clarify thata
designated FMU will be required to
review and update its analysis of risks
arising from tiered participation
arrangements at the earlier of every two
years or following material changes to
the system design or operations or the
environment in which the designated
FMU operates if those changes could
affect the analysis conducted as
required in § 234.3(a)(19)(i). Ifa
designated FMU’s review of its analysis
indicates that the designated FMU faces
no material risks from tiered
participation arrangements, then no
further action would be required. This
provision is intended to clarify, in
response to concerns raised by one
commenter, that a designated FMU will
not be required to monitor constantly
the risks posed by tiered participation
arrangements. The review requirement
is also intended to be responsive to
another comment that the review
frequency for the assessment of risks
arising from tiered participation
arrangements should be consistent with
the review standards under proposed
§234.3(a)(3). The Board agrees and is
also adopting a requirement for biennial
review of the recovery and orderly
wind-down plans in § 234.3(a)(3)(iii).

Definition of ‘indirect participants’.
Proposed § 234.3(a)(19) refers to firms
that are not members of the designated
FMU (indirect participants) that rely on
the services provided by direct
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participants to access the designated
FMU’s payment, clearing, or settlement
facilities. One commenter stated that the
Board should limit the application of
the rule to firms that are known by the
designated FMU, have an agreement
binding them to the FMU’s rules, and
may have a direct connection to the
FMU. The Board believes that material
risks can originate from arrangements
with a range of indirect participants
having a range of relationships or
arrangements with the FMU. If such
arrangements may pose material risks,
the designated FMU should seek to
gather information from its direct
participants on those arrangements and
assess the risks from those
arrangements. Therefore, the Board is
retaining the concept of indirect
participant as those firms that access the
services of the designated FMU through
a direct participant, whether or not they
are bound by some part of the rules or
have a direct connection to the
designated FMU.16 The Board wishes to
clarify, however, that the designated
FMU should focus its analysis on the
direct customers of the direct
participants and need not extend its
analysis to other tiers of customers, such
as the customers of the customers of the
direct participants.

Thresholds for identifying indirect
participants that could pose risk to the
designated FMU. In the preamble to the
proposed rule, the Board asked how, if
at all, the Board should define the
thresholds for identifying indirect
participants responsible for a significant
proportion of transactions processed by
the designated FMU and for identifying
indirect participants whose transaction
volumes or values are large relative to
the capacity of the direct participant
through which the indirect participants
access the designated FMU. One
commenter stated that the Board should
not be too prescriptive in defining these
thresholds, because they may vary
across individual designated FMUs. The
Board is not defining specific thresholds
for identifying indirect participants that
may pose risk to the designated FMU.

Conflicts of interest and antitrust
issues. One commenter stated that the
proposed rule raises conflict-of-interest
and antitrust issues. The commenter
stated that the collection of data on
indirect participation that the Board

16 For example, some firms may submit
transactions or instructions to an FMU directly
under the account of a direct participant. In this
case, the firm may be bound by the FMU’s rules,
but the direct participant would be accountable for
the firm’s performance on its obligations. In other
FMUs, indirect participants are not bound by the
rules of the FMU and do not have a direct
connection to the FMU.

proposed in the NPRM would give the
board of directors of the designated
FMU a complete picture of each
participant’s relationships with its most
important customers, which could
create a conflict of interest if the
designated FMU’s board of directors is
made up of representatives of the
member banks. The commenter also
stated that the proposed requirement
appeared to require designated FMUs to
encourage indirect participants that are
large relative to their direct participants
to move to a larger direct participant or
become direct participants themselves,
which could create antitrust issues if the
designated FMU'’s actions to comply
with the requirement appear to third
parties as an effort by the designated
FMU to favor its owner banks.

The Board believes that any conflicts
of interest or antitrust issues that may
arise from the requirements in proposed
§234.3(a)(19) can be avoided through
the careful design of the information-
gathering and risk-management
processes developed by the designated
FMU. First, the designated FMU’s board
of directors does not have to see a
complete picture of each participant’s
relationships with its customers. The
designated FMU can put controls in
place that would minimize potential
conflicts to ensure that information is
shared in an appropriate manner that
would allow the board of directors to
carry out its responsibility for the
comprehensive management of risks.
Second, the rule does not require the
designated FMU to encourage indirect
participants that are large relative to
their direct participants to move to a
larger direct participant or become
direct participants themselves. The
designated FMU may choose other
methods for mitigating or managing
risks to the designated FMU from tiered
participation arrangements. For
example, if the designated FMU is
concerned that a direct participant’s
exposures to its customers could cause
it to default to the designated FMU, the
designated FMU may require the direct
participant to provide additional
collateral to mitigate the relevant
financial risks posed by its relationships
with its customers. Therefore, the Board
does not believe it is necessary to
modify the rule to address these
concerns.

N. Efficiency and Effectiveness

Proposed § 234.3(a)(21) required a
designated FMU to be efficient and
effective in meeting the requirements of
its participants and the markets it
serves. In the NPRM, the Board
explained that efficiency generally
encompasses what a designated FMU

chooses to do, how it does it, and the
resources required by the designated
FMU to perform its functions.
Effectiveness refers to whether the
designated FMU is meeting its goals and
objectives, which include the
requirements of its participants and the
markets it serves.

One commenter stated that the Board
has not given sufficient weight to
market judgments regarding an FMU’s
effectiveness and that an FMU that does
not meet the requirements of its
participants and the markets it serves or
that does not meet its objectives
efficiently will not survive in the
market. The commenter suggested that
the Board remove the requirement or
redefine efficiency and effectiveness in
terms of market judgments.

The Board continues to believe that a
requirement for a designated FMU to be
efficient and effective should be
included in § 234.3(a) and that the terms
efficiency and effectiveness should not
be defined solely in terms of market
judgments. The Board agrees with the
comment that market forces may
encourage an FMU to be efficient and
effective, particularly in cases where it
has a direct competitor. Many markets
for payment, clearing and settlement
services, however, are monopolies or
oligopolies. Furthermore, it may be
difficult for market participants to
determine if a particular designated
FMU is efficient and effective because of
imperfect information about the
designated FMU. Therefore, market
judgments alone may be insufficient to
encourage the designated FMU to
operate efficiently and effectively. The
Board does not believe that changes to
the proposed requirement are necessary
and is adopting the text of the rule as
proposed.

O. Disclosure of Rules, Procedures and
Market Data

Proposed § 234.3(a)(23) required the
designated FMU to disclose relevant
information about its operations and
risk management to its participants and
to the public. Proposed § 234.3(a)(23)(ii)
required a designated FMU to disclose
publicly all rules and key procedures,
including key aspects of its default rules
and procedures. Proposed
§ 234.3(a)(23)(iii) required a designated
FMU to provide sufficient information
to enable participants to have an
accurate understanding of the risks,
fees, and other material costs they incur
by participating in the designated FMU.
The Board also asked a question in the
NPRM about whether a designated FMU
should disclose information about fees
and discount policies to the public.
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The Board received two comment
letters that addressed this provision of
the proposed rule. In response to the
proposed rule, one commenter stated
that certain procedures should not be
publicly disclosed because they would
help unauthorized persons gain access
to the system. The Board agrees that
certain procedures should not be
disclosed to the public in detail if such
detail would create vulnerabilities for
the designated FMU or undermine its
safety and soundness. Although the
Board expects disclosures to be robust,
it does not expect a designated FMU to
disclose to the public sensitive
information, such as its detailed
business continuity plan. In such cases,
it may be sufficient to disclose to the
public only the key highlights of the
plan.

In response to the Board’s question
about public disclosure of information
on fees and discount policies, one
commenter stated that high-level
information about pricing principles
and rationale for the designated FMU’s
pricing principles should be disclosed,
while another commenter opposed such
a requirement. After consideration of
the comments, the Board has
determined not to include a requirement
for a designated FMU to disclose
information about fees and discount
policies to the public. Although the
Board believes that public disclosure of,
at a minimum, high-level information
about the designated FMU’s pricing
principles and rationale for those
principles is a best practice for
transparency purposes, the Board
believes that a requirement to disclose
specific details about fees and discounts
to the public is not relevant to the
objectives of Title VIII to promote robust
risk management, promote safety and
soundness, reduce systemic risks, and
support the stability of the broader
financial system. For these reasons, the
Board is not introducing this
requirement in § 234.3(a)(23).

P. Compliance Dates

In the NPRM, the Board proposed that
the revisions to § 234.3(a) become
effective 30 days from the date final
rules are published in the Federal
Register. The Board proposed that
designated FMUs be expected to comply
with the requirements in the final rule
30 days from the date final rules are
published in the Federal Register, with
the exception of establishing plans for
recovery and orderly wind-down, set
forth in proposed § 234.3(a)(3)(iii);
addressing uncovered credit losses, set
forth in proposed § 234.3(a)(4)(vi);
addressing liquidity shortfalls, set forth
in proposed § 234.3(a)(7)(viii);

maintaining sufficient liquid net assets
funded by equity and a viable capital
plan, set forth in proposed
§234.3(a)(15)(i) and (ii); managing risks
arising in tiered participation
arrangements, set forth in proposed
§234.3(a)(19); and providing
comprehensive public disclosure, set
forth in proposed § 234.3(a)(23)(iv). The
Board proposed that compliance with
these requirements be required within
six months of publication of the final
rules.

The Board received three comment
letters that addressed the extension to
the compliance date for certain
requirements. Two commenters agreed
with the six-month extension for these
requirements. The third commenter
stated that a minimum of 18 months
would be required to comply with
requirements in the proposed rule,
especially if the requirements set forth
in proposed § 234.3(a)(19) were adopted
as proposed. One of the commenters
also stated that the compliance date for
proposed § 234.3(a)(20) on links to other
FMUs should also be extended for at
least six months because
implementation of that rule will require
extensive cooperation and coordination
between FMUs.

The Board has adopted the effective
date of December 31, 2014 for the final
rule. Designated FMUs are also expected
to comply with the requirements in the
final rule on December 31, 2014, with
the exception of establishing plans for
recovery and orderly wind-down, set
forth in § 234.3(a)(3)(iii); addressing
uncovered credit losses, set forth in
§ 234.3(a)(4)(vi); addressing liquidity
shortfalls, set forth in § 234.3(a)(7)(viii);
maintaining sufficient liquid net assets
funded by equity and a viable capital
plan, set forth in § 234.3(a)(15)(i) and
(ii); managing risks arising in tiered
participation arrangements, set forth in
§ 234.3(a)(19); and providing
comprehensive public disclosure, set
forth in § 234.3(a)(23)(iv). Compliance
with these provisions will be required
on or before December 31, 2015.
Designated FMUs, however, are
encouraged to comply with the
provisions as soon as possible.

The Board is making these changes to
the effective date and the compliance
dates after consideration of the public
comments as well as internal analysis.
The Board decided to extend the
compliance date for the new and
heightened requirements in order to
allow sufficient time to the designated
FMUs to complete their processes and
procedures for changes to their
rulebooks and to minimize burden on
the designated FMUs and the markets
they serve. Also, the Board has decided

not to include § 234.3(a)(20) in the list
of provisions for which there is an
extension to the compliance period
because this provision does not apply to
the designated FMUs that will be
subject to the revisions to § 234.3(a) on
the effective date of the final rule.

III. Administrative Law Matters

A. Regulatory Flexibility Act Analysis

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) (“RFA”’) generally
requires an agency to perform an initial
and a final regulatory flexibility analysis
on the impact a rule is expected to have
on small entities. However, under
section 605(b) of the RFA, the regulatory
flexibility analysis otherwise required
under section 604 of the FRA is not
required if an agency certifies, along
with a statement providing the factual
basis for such certification, that the rule
will not have a significant economic
impact on a substantial number of small
entities. Based on current information,
the Board believes that the payment
systems that have been designated by
the Council are not “small entities” for
purposes of the RFA, and so, the final
rule likely would not have a significant
economic impact on a substantial
number of small entities. However, the
Board has prepared the following final
regulatory flexibility analysis pursuant
to section 604 of the RFA.

1. Statement of the need for, and
objectives of, the final rule. In
accordance with Sections 805(a) of the
Dodd-Frank Act, the Board is adopting
the final rule. The final rule amends the
risk-management standards for
systemically important FMUs in
consideration of the new international
standards. The reasons and justification
for the final rule are described above in
the Supplementary Information.

2. Summary of the significant issues
raised by public comment on the
Board’s initial analysis, the Board’s
assessment of such issues, and a
statement of any changes made as a
result of such comments. The Board did
not receive any public comments
regarding its initial regulatory flexibility
analysis. In addition, the Board did not
receive any comments filed by the Chief
Counsel for Advocacy of the Small
Business Administration in response to
the proposed rule.

3. Small entities affected by the final
rule. The final rule would affect FMUs
that the Council designates as
systemically important to the U.S.
financial system for which the Board is
the Supervisory Agency. Pursuant to
regulations issued by the Small
Business Administration (the “SBA”’)
(13 CFR 121.201), a “small entity”
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includes an establishment engaged in (i)
providing financial transaction
processing, reserve and liquidity
services, or clearinghouse services with
an average annual revenue of $38.5
million or less (NAICS code 522320); (ii)
securities and/or commodity exchange
activities with an average annual
revenue of $38.5 million or less (NAICS
code 523210); and (iii) trust, fiduciary,
and/or custody activities with an
average annual revenue of $38.5 million
or less (NAICS code 523991). As noted
in the NPRM, based on current
information, the Board does not believe
that any of the FMUs that have been
designated by the Council, and in
particular the two designated FMUs for
which the Board is the Supervisory
Agency under Title VIII of the Dodd-
Frank Act, would be “small entities”
pursuant to the SBA regulation. In
addition, the Board is not, and is not
likely to become, the Supervisory
Agency pursuant to section 803(8) of the
Dodd-Frank Act for any designated
FMU that operates as a central securities
depository or central counterparty.

4. Recordkeeping, reporting, and
compliance requirements. The final rule
imposes certain reporting and
recordkeeping requirements for a
designated FMU. (See, for example,

§ 234.3(a)(3) (requiring policies,
procedures, and systems that enable the
designated FMU to identify, measure,
monitor, and manage the risks that arise
in or are borne by the designated FMU),
§ 234.3(a)(13) (requiring effective and
clearly defined rules and procedures to
manage a participant default), and
§234.3(a)(23) (requiring a
comprehensive public disclosure of its
legal, governance, risk management, and
operating framework).) The final rule
also contains a number of compliance
requirements, including the standards
that the designated FMU must meet,
such as (i) having a well-founded, clear,
transparent and enforceable legal basis
for each material aspect of its activities
in all relevant jurisdictions
(§234.3(a)(1)), (ii) effectively measuring,
monitoring, and managing its credit
exposures under a wide range of
significantly different stress scenarios
(§234.3(a)(4)), (iii) effectively
measuring, monitoring, and managing
the liquidity risk that arises or is borne
by the designated FMU (§ 234.3(a)(7)),
and (iv) managing its operational risks
by establishing a robust operational risk-
management framework (§ 234.3(a)(17)).
Designated FMUs for which the Board is
the Supervisory Agency are generally
already expected to meet most of these
standards, or are at least familiar with
these or similar standards, so these

requirements would not likely impose
material additional costs on those
designated FMUs.

The final rule, however, also includes
a number of new or heightened
standards that may impose new or
additional compliance costs on the
designated FMUs for which the Board is
the Supervisory Agency. For example,
as explained above in the
Supplementary Information, the final
rule includes requirements for
integrated plans for the designated
FMU’s recovery and orderly wind-down
(§ 234.3(a)(3)(iii)); policies and
procedures that explicitly address
uncovered credit losses
(§ 234.3(a)(4)(vi)); policies and
procedures that explicitly address
liquidity shortfalls (§ 234.3(a)(7)(viii));
maintaining sufficient liquid net assets
funded by equity sufficient to ensure a
recovery or orderly wind-down of
critical operations and services and a
viable plan for raising additional equity
should the designated FMU’s equity fall
below the amount required for a
recovery or orderly wind-down
(§234.3(a)(15)(i) and (ii)); managing
risks arising in tiered participation
arrangements (§ 234.3(a)(19)); and
providing comprehensive public
disclosure (§ 234.3(a)(23)(iv)).

All of these requirements would
likely require professional skills in the
legal, risk management, finance,
payments operations, and accounting
areas.

5. Significant alternatives to the
revisions. Section 805(a) of the Dodd-
Frank Act requires the Board to
prescribe risk-management standards
governing the operations related to
payment, clearing, and settlement
activities of designated FMUs, so other
administrative methods for
accomplishing the goals of the Act were
not considered. In prescribing the risk-
management standards, Section 805(a)
of the Act also requires the Board to take
into consideration relevant international
standards, among other things. The
PFMI is now widely recognized as the
most relevant set of international risk-
management standards for payment,
clearing, and settlement systems.
Consistent with the PFMI, the proposed
rule generally employed a flexible,
principles-based approach to permit a
designated FMU to employ a cost-
effective method for compliance. In
consultation with the Council and the
other Supervisory Agencies, the Board
has included additional detail in
developing the final rule where
necessary or appropriate, such as
specific testing frequencies or other
requirements to provide the designated
FMUs with sufficient guidance for

compliance with the standard. As noted
above, the Board has revised the level of
detail provided in the risk-management
standards in the final rule, as
appropriate, in response to the public
comments. In addition, after
consideration of the public comments as
well as additional Board analysis, the
Board has delayed the compliance date
for several of the new or heightened
requirements in order to allow
designated FMUs for which the Board is
the Supervisory Agency sufficient time
to revise their rules and associated
processes and procedures and to
minimize burden on the designated
FMUs and the markets they serve. As
noted above, the Board does not believe
that the alternative adopted in the final
rule will have a significant economic
impact on small entities.

B. Competitive Impact Analysis

As a matter of policy, the Board
subjects all operational and legal
changes that could have a substantial
effect on payment system participants to
a competitive impact analysis, even if
competitive effects are not apparent on
the face of the proposal.1” Pursuant to
this policy, the Board assesses whether
proposed changes “would have a direct
and material adverse effect on the
ability of other service providers to
compete effectively with the Federal
Reserve in providing similar services”
and whether any such adverse effect
“was due to legal differences or due to
a dominant market position deriving
from such legal differences.” If, as a
result of this analysis, the Board
identifies an adverse effect on the ability
to compete, the Board then assesses
whether the associated benefits—such
as improvements to payment system
efficiency or integrity—can be achieved
while minimizing the adverse effect on
competition.

This final rule promulgates revised
Regulation HH risk-management
standards, which are based on the PFMI,
for certain designated FMUs as required
by Title VIII of the Dodd-Frank Act. In
a separate, related Federal Register
notice, the Board finalized concurrently
revisions to part I of its PSR policy,
which applies to the Federal Reserve
Bank-operated Fedwire Services, based
on the PFMI. At least one currently
designated FMU that is subject to
Regulation HH (The Clearing House
Payments Company, L.L.C., with respect
to its operation of the Clearing House
Interbank Payments System (CHIPS))
competes with the Fedwire Funds

17 See ““The Federal Reserve in the Payments
System,” Fed. Res. Reg. Svc. §§9-1550, 9-1558
(Apr. 2009).
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Service. One commenter expressed
concern that differences in language
between the risk-management standards
in Regulation HH and in part I of the
PSR policy may result in two different
sets of risk-management standards for
FMUs. The commenter also stated that
the Board should ensure that the
requirements in § 234.3(a)(15) with
respect to general business risk for
designated FMUs should also be
imposed on the equivalent Reserve Bank
service.

The final revisions to the risk-
management and transparency
expectations in part I of the PSR policy
are consistent with those in final
Regulation HH. As discussed above, a
different level of detail is required for
Regulation HH as compared to part I of
the PSR policy. Regulation HH is an
enforceable rule applicable to
designated FMUs other than those
supervised by the CFTC or SEC, so
additional details from the key
considerations and explanatory notes of
the PFMI were incorporated in the rule
text to provide greater clarity on the
Board’s expectations. The PSR policy,
on the other hand, is a policy statement
that provides guidance with respect to
the Board’s exercise of its other
supervisory or regulatory authority over
other financial market infrastructures
(including those operated by the Federal
Reserve Banks) or their participants, its
participation in cooperative oversight
arrangements for financial market
infrastructures, or the provision of
intraday credit to eligible Federal
Reserve account holders. Incorporating
the headline standards from the PFMI is
consistent with the purpose of the
document and the Board’s long-standing
principles-based approach to its PSR
policy. The Board has stated that it will
be guided by the key considerations and
the explanatory text of the PFMI in its
application of the PSR policy. The
Board does not intend for differences in
language in the two documents to lead
to inconsistent requirements for Reserve
Bank-operated FMUs and their private
sector competitors.

The Board recognizes the critical role
that the Fedwire Services play in the
financial system and is committed to
applying risk-management standards to
the Reserve Banks’ Fedwire Funds
Service that are at least as stringent as
the applicable Regulation HH standards
applied to designated FMUs that
provide similar services. The final
revisions to part I of the PSR policy
provide that the treatment of Reserve
Bank systems will be consistent with
that of private-sector systems in order to
avoid any material adverse effect on the
ability of other service providers to

compete effectively with the Reserve
Banks.

There are, however, several risk-
management standards for which
flexibility in implementation will be
necessary for the Fedwire Services given
the Federal Reserve’s legal framework
and structure and its roles as monetary
authority and liquidity provider.18 The
Board does not expect that the
difference in approach to implementing
these standards for the Fedwire Funds
Service as compared to the requirements
for its private-sector competitor would
create a significant difference in
operating costs for the two entities, with
the possible exception of the
expectation to hold unencumbered
liquid financial assets and equity under
§ 234.3(a)(15)(i). In order to foster
competition with private-sector systems,
the Board will incorporate the cost of
this requirement into the pricing of the
Fedwire Funds Service. Although the
Fedwire Funds Service does not face the
risk that a business shock would cause
the service to wind down in a disorderly
manner and disrupt the stability of the
financial system, in order to foster
competition with private-sector systems,
the Board will require the Fedwire
Funds Service to impute the cost of
maintaining liquid assets and equity to
cover general business losses, similar to
the requirement for designated FMUs in
§234.3(a)(15)(i). The Board will also
monitor the implementation of the final
regulation and policy for issues of
consistency and competitive equity
between private-sector systems and the
Fedwire Funds Service. Therefore, the
Board does not believe the final rule
promulgating risk-management
standards for designated FMUs under
Title VIII will have any direct and
material adverse effect on the ability of
other service providers to compete with
the Reserve Banks.

C. Paperwork Reduction Act Analysis

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3506;
5 CFR part 1320, Appendix A.1), the
Board reviewed the final rule under the
authority delegated to the Board by the
Office of Management and Budget. As
noted in the proposal, for purposes of
calculating burden under the Paperwork
Reduction Act, a “collection of
information” involves 10 or more
respondents. Any collection of

18 These standards include principle 2 on
governance, principle 3 on the framework for the
comprehensive management of risks, principle 4 on
credit risk, principle 5 on collateral, principle 7 on
liquidity risk, principle 13 on participant-default
rules and procedures, principle 15 on general
business risk, and principle 18 on access and
participation requirements.

information addressed to all or a
substantial majority of an industry is
presumed to involve 10 or more
respondents (5 CFR 1320.3(c)
introductory text and (c)(4)(ii)). The
Board estimates there are fewer than 10
respondents, and these respondents do
not represent all or a substantial
majority of the participants in payment,
clearing, and settlement systems.
Therefore, no collections of information
pursuant to the Paperwork Reduction
Act are contained in the final rule. The
Board did not receive any comments on
this analysis.

Text of Final Rule
List of Subjects in 12 CFR 234

Banks, Banking, Credit, Electronic
funds transfers, Financial market
utilities, Securities.

Authority and Issuance

For the reasons set forth in the
preamble, the Board amends 12 CFR
part 234 as set forth below.

PART 234—DESIGNATED FINANCIAL
MARKET UTILITIES (REGULATION HH)

m 1-2. The authority citation for part
234 continues to read as follows:

Authority: 12 U.S.C. 5461 et seq.
m 3. Revise § 234.2 to read as follows:

§234.2 Definitions.

(a) Backtest means the ex post
comparison of realized outcomes with
margin model forecasts to analyze and
monitor model performance and overall
margin coverage.

(b) Central counterparty means an
entity that interposes itself between
counterparties to contracts traded in one
or more financial markets, becoming the
buyer to every seller and the seller to
every buyer.

(c) Central securities depository
means an entity that provides securities
accounts and central safekeeping
services.

(d) Designated financial market utility
means a financial market utility that is
currently designated by the Financial
Stability Oversight Council under
section 804 of the Dodd-Frank Act (12
U.S.C. 5463).

(e) Financial market utility has the
same meaning as the term is defined in
section 803(6) of the Dodd-Frank Act
(12 U.S.C. 5462(6)).

(f) Link means, for purposes of
§ 234.3(a)(20), a set of contractual and
operational arrangements between two
or more central counterparties, central
securities depositories, or securities
settlement systems, or between one or
more of these financial market utilities
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and one or more trade repositories, that
connect them directly or indirectly,
such as for the purposes of participating
in settlement, cross margining, or
expanding their services to additional
instruments and participants.

(g) Orderly wind-down means the
actions of a designated financial market
utility to effect the permanent cessation,
sale, or transfer of one or more of its
critical operations or services in a
manner that would not increase the risk
of significant liquidity or credit
problems spreading among financial
institutions or markets and thereby
threaten the stability of the U.S.
financial system.

(h) Recovery means, for purposes of
§234.3(a)(3) and (15), the actions of a
designated financial market utility,
consistent with its rules, procedures,
and other ex ante contractual
arrangements, to address any uncovered
loss, liquidity shortfall, or capital
inadequacy, whether arising from
participant default or other causes (such
as business, operational, or other
structural weaknesses), including
actions to replenish any depleted
prefunded financial resources and
liquidity arrangements, as necessary to
maintain the designated financial
market utility’s viability as a going
concern and to continue its provision of
critical services.

(i) Securities settlement system means
an entity that enables securities to be
transferred and settled by book entry
and allows transfers of securities free of
or against payment.

(j) Stress test means the estimation of
credit or liquidity exposures that would
result from the realization of potential
stress scenarios, such as extreme price
changes, multiple defaults, and changes
in other valuation inputs and
assumptions.

(k) Supervisory Agency has the same
meaning as the term is defined in
section 803(8) of the Dodd-Frank Act
(12 U.S.C. 5462(8)).

(1) Trade repository means an entity
that maintains a centralized electronic
record of transaction data, such as a
swap data repository or a security-based
swap data repository.

m 4.In § 234.3, revise paragraph (a) to
read as follows:

§234.3 Standards for designated financial
market utilities.

(a) A designated financial market
utility must implement rules,
procedures, or operations designed to
ensure that it meets or exceeds the
following risk-management standards
with respect to its payment, clearing,
and settlement activities.

(1) Legal basis. The designated
financial market utility has a well-
founded, clear, transparent, and
enforceable legal basis for each material
aspect of its activities in all relevant
jurisdictions.

(2) Governance. The designated
financial market utility has governance
arrangements that—

(i) Are clear, transparent, and
documented;

(ii) Promote the safety and efficiency
of the designated financial market
utility;

(iii) Support the stability of the
broader financial system, other relevant
public interest considerations such as
fostering fair and efficient markets, and
the legitimate interests of relevant
stakeholders, including the designated
financial market utility’s owners,
participants, and participants’
customers; and

(iv) Are designed to ensure—

(A) Lines of responsibility and
accountability are clear and direct;

(B) The roles and responsibilities of
the board of directors and senior
management are clearly specified;

(C) The board of directors consists of
suitable individuals having appropriate
skills to fulfill its multiple roles;

(D) The board of directors includes a
majority of individuals who are not
executives, officers, or employees of the
designated financial market utility or an
affiliate of the designated financial
market utility;

(E) The board of directors establishes
policies and procedures to identify,
address, and manage potential conflicts
of interest of board members and to
review its performance and the
performance of individual board
members on a regular basis;

(F) The board of directors establishes
a clear, documented risk-management
framework that includes the designated
financial market utility’s risk-tolerance
policy, assigns responsibilities and
accountability for risk decisions, and
addresses decisionmaking in crises and
emergencies;

(G) Senior management has the
appropriate experience, skills, and
integrity necessary to discharge
operational and risk-management
responsibilities;

(H) The risk-management function has
sufficient authority, resources, and
independence from other operations of
the designated financial market utility,
and has a direct reporting line to and is
overseen by a committee of the board of
directors;

(I) The internal audit function has
sufficient authority, resources, and
independence from management, and
has a direct reporting line to and is

overseen by a committee of the board of
directors; and

(J) Major decisions of the board of
directors are clearly disclosed to
relevant stakeholders, including the
designated financial market utility’s
owners, participants, and participants’
customers, and, where there is a broad
market impact, the public.

(3) Framework for the comprehensive
management of risks. The designated
financial market utility has a sound risk-
management framework for
comprehensively managing legal, credit,
liquidity, operational, general business,
custody, investment, and other risks
that arise in or are borne by the
designated financial market utility. This
framework is subject to periodic review
and includes—

(i) Risk-management policies,
procedures, and systems that enable the
designated financial market utility to
identify, measure, monitor, and manage
the risks that arise in or are borne by the
designated financial market utility,
including those posed by other entities
as a result of interdependencies;

(ii) Risk-management policies,
procedures, and systems that enable the
designated financial market utility to
identify, measure, monitor, and manage
the material risks that it poses to other
entities, such as other financial market
utilities, settlement banks, liquidity
providers, or service providers, as a
result of interdependencies; and

(iii) Integrated plans for the
designated financial market utility’s
recovery and orderly wind-down that—

(A) Identify the designated financial
market utility’s critical operations and
services related to payment, clearing,
and settlement;

(B) Identify scenarios that may
potentially prevent it from being able to
provide its critical operations and
services as a going concern, including
uncovered credit losses (as described in
paragraph (a)(4)(vi)(A) of this section),
uncovered liquidity shortfalls (as
described in paragraph (a)(7)(viii)(A) of
this section), and general business
losses (as described in paragraph (a)(15)
of this section);

(C) Identify criteria that could trigger
the implementation of the recovery or
orderly wind-down plan;

(D) Include rules, procedures,
policies, and any other tools the
designated financial market utility
would use in a recovery or orderly
wind-down to address the scenarios
identified under paragraph (a)(3)(iii)(B)
of this section;

(E) Include procedures to ensure
timely implementation of the recovery
and orderly wind-down plans in the
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scenarios identified under paragraph
(a)(3)(iii)(B) of this section;

(F) Include procedures for informing
the Board, as soon as practicable, if the
designated financial market utility is
considering initiating recovery or
orderly wind-down; and

(G) Are reviewed the earlier of every
two years or following changes to the
system or the environment in which the
designated financial market utility
operates that would significantly affect
the viability or execution of the plans.

(4) Credit risk. The designated
financial market utility effectively
measures, monitors, and manages its
credit exposures to participants and
those arising from its payment, clearing,
and settlement processes. In this regard,
the designated financial market utility
maintains sufficient financial resources
to cover its credit exposure to each
participant fully with a high degree of
confidence. In addition, the designated
financial market utility—

(i) If it operates as a central
counterparty, maintains additional
prefunded financial resources that are
sufficient to cover its credit exposure
under a wide range of significantly
different stress scenarios that includes
the default of the participant and its
affiliates that would potentially cause
the largest aggregate credit exposure to
the designated financial market utility
in extreme but plausible market
conditions;

(ii) If it operates as a central
counterparty, may be directed by the
Board to maintain additional prefunded
financial resources that are sufficient to
cover its credit exposure under a wide
range of significantly different stress
scenarios that includes the default of the
two participants and their affiliates that
would potentially cause the largest
aggregate credit exposure to the
designated financial market utility in
extreme but plausible market
conditions. The Board may consider
such a direction if the central
counterparty—

(A) Is involved in activities with a
more-complex risk profile, such as
clearing financial instruments
characterized by discrete jump-to-
default price changes or that are highly
correlated with potential participant
defaults, or

(B) Has been determined by another
jurisdiction to be systemically important
in that jurisdiction;

(iii) If it operates as a central
counterparty, determines the amount
and regularly tests the sufficiency of the
total financial resources available to
meet the requirements of this paragraph
by—

(A) On a daily basis, conducting a
stress test of its total financial resources
using standard and predetermined stress
scenarios, parameters, and assumptions;

(B) On at least a monthly basis, and
more frequently when the products
cleared or markets served experience
high volatility or become less liquid, or
when the size or concentration of
positions held by the central
counterparty’s participants increases
significantly, conducting a
comprehensive and thorough analysis of
the existing stress scenarios, models,
and underlying parameters and
assumptions such that the designated
financial market utility meets its
required level of default protection in
light of current and evolving market
conditions; and

(C) Having clear procedures to report
the results of its stress tests to
decisionmakers at the central
counterparty and using these results to
evaluate the adequacy of and adjust its
total financial resources;

(iv) If it operates as a central
counterparty, excludes assessments for
additional default or guaranty fund
contributions (that is, default or
guaranty fund contributions that are not
prefunded) in its calculation of financial
resources available to meet the total
financial resource requirement under
this paragraph;

(v) At least annually, provides for a
validation of the designated financial
market utility’s risk-management
models used to determine the
sufficiency of its total financial
resources that—

(A) Includes the designated financial
market utility’s models used to comply
with the collateral provisions under
paragraph (a)(5) of this section and
models used to determine initial margin
under paragraph (a)(6) of this section;
and

(B) Is performed by a qualified person
who does not perform functions
associated with the model (except as
part of the annual model validation),
does not report to such a person, and
does not have a financial interest in
whether the model is determined to be
valid; and

(vi) Establishes rules and procedures
that explicitly—

(A) Address allocation of credit losses
the designated financial market utility
may face if its collateral and other
financial resources are insufficient to
cover fully its credit exposures,
including the repayment of any funds a
designated financial market utility may
borrow from liquidity providers; and

(B) Describe the designated financial
market utility’s process to replenish any
financial resources that the designated

financial market utility may employ
during a stress event, including a
participant default.

(5) Collateral. If it requires collateral
to manage its or its participants’ credit
exposure, the designated financial
market utility accepts collateral with
low credit, liquidity, and market risks
and sets and enforces conservative
haircuts and concentration limits, in
order to ensure the value of the
collateral in the event of liquidation and
that the collateral can be used in a
timely manner. In this regard, the
designated financial market utility—

(i) Establishes prudent valuation
practices and develops haircuts that are
tested regularly and take into account
stressed market conditions;

(ii) Establishes haircuts that are
calibrated to include relevant periods of
stressed market conditions to reduce the
need for procyclical adjustments;

(iii) Provides for annual validation of
its haircut procedures, as part of its risk-
management model validation under
paragraph (a)(4)(v) of this section;

(iv) Avoids concentrated holdings of
any particular type of asset where the
concentration could significantly impair
the ability to liquidate such assets
quickly without significant adverse
price effects;

(v) Uses a collateral management
system that is well-designed and
operationally flexible such that it,
among other things,—

(A) Accommodates changes in the
ongoing monitoring and management of
collateral; and

(B) Allows for the timely valuation of
collateral and execution of any
collateral or margin calls.

(6) Margin. If it operates as a central
counterparty, the designated financial
market utility covers its credit
exposures to its participants for all
products by establishing a risk-based
margin system that—

(i) Is conceptually and
methodologically sound for the risks
and particular attributes of each
product, portfolio, and markets it serves,
as demonstrated by documented and
empirical evidence supporting design
choices, methods used, variables
selected, theoretical bases, key
assumptions, and limitations;

(ii) Establishes margin levels
commensurate with the risks and
particular attributes of each product,
portfolio, and market it serves;

(iii) Has a reliable source of timely
price data;

(iv) Has procedures and sound
valuation models for addressing
circumstances in which pricing data are
not readily available or reliable;
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(v) Marks participant positions to
market and collects variation margin at
least daily and has the operational
capacity to make intraday margin calls
and payments, both scheduled and
unscheduled, to participants;

(vi) Generates initial margin
requirements sufficient to cover
potential changes in the value of each
participant’s position during the
interval between the last margin
collection and the closeout of positions
following a participant default by—

(A) Ensuring that initial margin meets
an established single-tailed confidence
level of at least 99 percent with respect
to the estimated distribution of future
exposure; and

(B) Using a conservative estimate of
the time horizons for the effective
hedging or closeout of the particular
types of products cleared, including in
stressed market conditions; and

(vii) Is monitored on an ongoing basis
and regularly reviewed, tested, and
verified through—

(A) Daily backtests;

(B) Monthly sensitivity analyses,
performed more frequently during
stressed market conditions or significant
fluctuations in participant positions,
with this analysis taking into account a
wide range of parameters and
assumptions that reflect possible market
conditions that captures a variety of
historical and hypothetical conditions,
including the most volatile periods that
have been experienced by the markets
the designated financial market utility
serves; and

(C) Annual model validations of the
designated financial market utility’s
margin models and related parameters
and assumptions, as part of its risk-
management model validation under
paragraph (a)(4)(v) of this section.

(7) Liquidity risk. The designated
financial market utility effectively
measures, monitors, and manages the
liquidity risk that arises in or is borne
by the designated financial market
utility. In this regard, the designated
financial market utility—

(i) Has effective operational and
analytical tools to identify, measure,
and monitor its settlement and funding
flows on an ongoing and timely basis,
including its use of intraday liquidity;

(ii) Maintains sufficient liquid
resources in all relevant currencies to
effect same-day and, where applicable,
intraday and multiday settlement of
payment obligations with a high degree
of confidence under a wide range of
significantly different potential stress
scenarios that includes the default of the
participant and its affiliates that would
generate the largest aggregate liquidity
obligation for the designated financial

market utility in extreme but plausible
market conditions;

(iii) Holds, for purposes of meeting
the minimum liquid resource
requirement under paragraph (a)(7)(ii) of
this section,—

(A) cash in each relevant currency at
the central bank of issue or creditworthy
commercial banks;

(B) assets that are readily available
and convertible into cash, through
committed arrangements without
material adverse change conditions,
such as collateralized lines of credit,
foreign exchange swaps, and repurchase
agreements; or

(C) subject to the determination of the
Board, highly marketable collateral and
investments that are readily available
and convertible into cash with
prearranged and highly reliable funding
arrangements, even in extreme but
plausible market conditions;

(iv) Evaluates and confirms, at least
annually, whether each provider of the
arrangements as described in paragraphs
(a)(7)(ii1)(B) and (C) of this section has
sufficient information to understand
and manage that provider’s associated
liquidity risks, and whether the
provider has the capacity to perform;

(v) Maintains and tests its procedures
and operational capacity for accessing
each type of liquid resource required
under this paragraph at least annually;

(vi) Determines the amount and
regularly tests the sufficiency of the
liquid resources necessary to meet the
minimum liquid resource requirement
under this paragraph by—

(A) On a daily basis, conducting a
stress test of its liquid resources using
standard and predetermined stress
scenarios, parameters, and assumptions;

(B) On at least a monthly basis, and
more frequently when products cleared
or markets served experience high
volatility or become less liquid, or when
the size or concentration of positions
held by the designated financial market
utility’s participants increases
significantly, conducting a
comprehensive and thorough analysis of
the existing stress scenarios, models,
and underlying parameters and
assumptions such that the designated
financial market utility meets its
identified liquidity needs and resources
in light of current and evolving market
conditions; and

(C) Having clear procedures to report
the results of its stress tests to
decisionmakers at the designated
financial market utility and using these
results to evaluate the adequacy of and
make adjustments to its liquidity risk-
management framework;

(vii) At least annually, provides for a
validation of its liquidity risk-

management model by a qualified
person who does not perform functions
associated with the model (except as
part of the annual model validation),
does not report to such a person, and
does not have a financial interest in
whether the model is determined to be
valid; and

(viii) Establishes rules and procedures
that explicitly—

(A) Address potential liquidity
shortfalls that would not be covered by
the designated financial market utility’s
liquid resources and avoid unwinding,
revoking, or delaying the same-day
settlement of payment obligations; and

(B) Describe the designated financial
market utility’s process to replenish any
liquid resources that it may employ
during a stress event, including a
participant default.

(8) Settlement finality. The designated
financial market utility provides clear
and certain final settlement intraday or
in real time as appropriate, and at a
minimum, by the end of the value date.
The designated financial market utility
clearly defines the point at which
settlement is final and the point after
which unsettled payments, transfer
instructions, or other settlement
instructions may not be revoked by a
participant.

(9) Money settlements. The designated
financial market utility conducts its
money settlements in central bank
money where practical and available. If
central bank money is not used, the
designated financial market utility
minimizes and strictly controls the
credit and liquidity risks arising from
conducting its money settlements in
commercial bank money, including
settlement on its own books. If it
conducts its money settlements at a
commercial bank, the designated
financial market utility—

(i) Establishes and monitors
adherence to criteria based on high
standards for its settlement banks that
take account of, among other things,
their applicable regulatory and
supervisory frameworks,
creditworthiness, capitalization, access
to liquidity, and operational reliability;

(ii) Monitors and manages the
concentration of credit and liquidity
exposures to its commercial settlement
banks; and

(iii) Ensures that its legal agreements
with its settlement banks state clearly—

(A) When transfers on the books of
individual settlement banks are
expected to occur;

(B) That transfers are final when
funds are credited to the recipient’s
account; and
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(C) That the funds credited to the
recipient are available immediately for
retransfer or withdrawal.

(10) Physical deliveries. A designated
financial market utility that operates as
a central counterparty, securities
settlement system, or central securities
depository clearly states its obligations
with respect to the delivery of physical
instruments or commodities and
identifies, monitors, and manages the
risks associated with such physical
deliveries.

(11) Central securities depositories. A
designated financial market utility that
operates as a central securities
depository has appropriate rules and
procedures to help ensure the integrity
of securities issues and minimizes and
manages the risks associated with the
safekeeping and transfer of securities. In
this regard, the designated financial
market utility maintains securities in an
immobilized or dematerialized form for
their transfer by book entry.

(12) Exchange-of-value settlement
systems. If it settles transactions that
involve the settlement of two linked
obligations, such as a transfer of
securities against payment or the
exchange of one currency for another,
the designated financial market utility
eliminates principal risk by
conditioning the final settlement of one
obligation upon the final settlement of
the other.

(13) Participant-default rules and
procedures. The designated financial
market utility has effective and clearly
defined rules and procedures to manage
a participant default that are designed to
ensure that the designated financial
market utility can take timely action to
contain losses and liquidity pressures so
that it can continue to meet its
obligations. In this regard, the
designated financial market utility tests
and reviews its default procedures,
including any closeout procedures, at
least annually or following material
changes to these rules and procedures.

(14) Segregation and portability. A
designated financial market utility that
operates as a central counterparty has
rules and procedures that enable the
segregation and portability of positions
of a participant’s customers and the
collateral provided to the designated
financial market utility with respect to
those positions.

(15) General business risk. The
designated financial market utility
identifies, monitors, and manages its
general business risk, which is the risk
of losses that may arise from its
administration and operation as a
business enterprise (including losses
from execution of business strategy,
negative cash flows, or unexpected and

excessively large operating expenses)
that are neither related to participant
default nor separately covered by
financial resources maintained for credit
or liquidity risk. In this regard, in
addition to holding financial resources
required to manage credit risk
(paragraph (a)(4) of this section) and
liquidity risk (paragraph (a)(7) of this
section), the designated financial market
utility—

(i) Maintains liquid net assets funded
by equity that are at all times sufficient
to ensure a recovery or orderly wind-
down of critical operations and services
such that it—

(A) Holds unencumbered liquid
financial assets, such as cash or highly
liquid securities, that are sufficient to
cover the greater of—

(1) The cost to implement the plans to
address general business losses as
required under paragraph (a)(3)(iii) of
this section and

(2) Six months of current operating
expenses or as otherwise determined by
the Board; and

(B) Holds equity, such as common
stock, disclosed reserves, and other
retained earnings, that is at all times
greater than or equal to the amount of
unencumbered liquid financial assets
that are required to be held under
paragraph (a)(15)(i)(A) of this section;
and

(ii) Maintains a viable plan, approved
by the board of directors, for raising
additional equity should the designated
financial market utility’s equity fall
below the amount required under
paragraph (a)(15)(i) of this section, and
updates the plan the earlier of every two
years or following changes to the
designated financial market utility or
the environment in which it operates
that would significantly affect the
viability or execution of the plan.

(16) Custody and investment risks.
The designated financial market
utility—

(i) Safeguards its own and its
participants’ assets and minimizes the
risk of loss on and delay in access to
these assets by—

(A) Holding its own and its
participants’ assets at supervised and
regulated entities that have accounting
practices, safekeeping procedures, and
internal controls that fully protect these
assets; and

(B) Evaluating its exposures to its
custodian banks, taking into account the
full scope of its relationships with each;
and

(ii) Invests its own and its
participants’ assets—

(A) In instruments with minimal
credit, market, and liquidity risks, such
as investments that are secured by, or

are claims on, high-quality obligors and
investments that allow for timely
liquidation with little, if any, adverse
price effect; and

(B) Using an investment strategy that
is consistent with its overall risk-
management strategy and fully
disclosed to its participants.

(17) Operational risk. The designated
financial market utility manages its
operational risks by establishing a
robust operational risk-management
framework that is approved by the board
of directors. In this regard, the
designated financial market utility—

(i) Identifies the plausible sources of
operational risk, both internal and
external, and mitigates their impact
through the use of appropriate systems,
policies, procedures, and controls that
are reviewed, audited, and tested
periodically and after major changes;

(ii) Identifies, monitors, and manages
the risks its operations might pose to
other financial market utilities and trade
repositories, if any;

(iii) Has policies and systems that are
designed to achieve clearly defined
objectives to ensure a high degree of
security and operational reliability;

(iv) Has systems that have adequate,
scalable capacity to handle increasing
stress volumes and achieve the
designated financial market utility’s
service-level objectives;

(v) Has comprehensive physical,
information, and cyber security policies,
procedures, and controls that address
potential and evolving vulnerabilities
and threats;

(vi) Has business continuity
management that provides for rapid
recovery and timely resumption of
critical operations and fulfillment of its
obligations, including in the event of a
wide-scale disruption or a major
disruption; and

(vii) Has a business continuity plan
that—

(A) Incorporates the use of a
secondary site that is located at a
sufficient geographical distance from
the primary site to have a distinct risk
profile;

(B) Is designed to enable critical
systems, including information
technology systems, to recover and
resume operations no later than two
hours following disruptive events;

(C) Is designed to enable it to
complete settlement by the end of the
day of the disruption, even in case of
extreme circumstances; and

(D) Is tested at least annually.

(18) Access and participation
requirements. The designated financial
market utility has objective, risk-based,
and publicly disclosed criteria for
participation, which permit fair and
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open access. The designated financial
market utility—

(i) Monitors compliance with its
participation requirements on an
ongoing basis and has the authority to
impose more-stringent restrictions or
other risk controls on a participant in
situations where the designated
financial market utility determines the
participant poses heightened risk to the
designated financial market utility; and

(ii) Has clearly defined and publicly
disclosed procedures for facilitating the
suspension and orderly exit of a
participant that fails to meet the
participation requirements.

(19) Tiered participation
arrangements. The designated financial
market utility identifies, monitors, and
manages the material risks arising from
arrangements in which firms that are
not direct participants in the designated
financial market utility rely on the
services provided by direct participants
to access the designated financial
market utility’s payment, clearing, or
settlement facilities, whether the risks
are borne by the designated financial
market utility or by its participants as a
result of their participation. The
designated financial market utility—

(i) Conducts an analysis to determine
whether material risks arise from tiered
participation arrangements;

(ii) Where material risks are
identified, mitigates or manages such
risks; and

(iii) Reviews and updates the analysis
conducted under paragraph (a)(19)(i) of
this section the earlier of every two
years or following material changes to
the system design or operations or the
environment in which the designated
financial market utility operates if those
changes could affect the analysis
conducted under paragraph (a)(19)(i) of
this section.

(20) Links. If it operates as a central
counterparty, securities settlement
system, or central securities depository
and establishes a link with one or more
of these types of financial market
utilities or trade repositories, the
designated financial market utility
identifies, monitors, and manages risks
related to this link. In this regard, each
central counterparty in a link
arrangement with another central
counterparty covers, at least on a daily
basis, its current and potential future
exposures to the linked central
counterparty and its participants, if any,
fully with a high degree of confidence
without reducing the central
counterparty’s ability to fulfill its
obligations to its own participants.

(21) Efficiency and effectiveness. The
designated financial market utility—

(i) Is efficient and effective in meeting
the requirements of its participants and
the markets it serves, in particular, with
regard to its—

(A) Clearing and settlement
arrangement;

(B) Risk-management policies,
procedures, and systems;

(C) Scope of products cleared and
settled; and

(D) Use of technology and
communication procedures;

(ii) Has clearly defined goals and
objectives that are measurable and
achievable, such as minimum service
levels, risk-management expectations,
and business priorities; and

(iii) Has policies and procedures for
the regular review of its efficiency and
effectiveness.

(22) Communication procedures and
standards. The designated financial
market utility uses, or at a minimum
accommodates, relevant internationally
accepted communication procedures
and standards in order to facilitate
efficient payment, clearing, and
settlement.

(23) Disclosure of rules, key
procedures, and market data. The
designated financial market utility—

(i) Has clear and comprehensive rules
and procedures;

(ii) Publicly discloses all rules and
key procedures, including key aspects of
its default rules and procedures;

(iii) Provides sufficient information to
enable participants to have an accurate
understanding of the risks, fees, and
other material costs they incur by
participating in the designated financial
market utility;

(iv) Provides a comprehensive public
disclosure of its legal, governance, risk
management, and operating framework,
that includes—

(A) Executive summary. An executive
summary of the key points from
paragraphs (a)(23)(iv)(B) through (D) of
this section;

(B) Summary of major changes since
the last update of the disclosure. A
summary of the major changes since the
last update of paragraph (a)(23)(iv)(C),
(D), or (E) of this section;

(C) General background on the
designated financial market utility. A
description of—

(1) The designated financial market
utility’s function and the markets it
serves,

(2) Basic data and performance
statistics on its services and operations,
such as basic volume and value
statistics by product type, average
aggregate intraday exposures to its
participants, and statistics on the
designated financial market utility’s
operational reliability, and

(3) The designated financial market
utility’s general organization, legal and
regulatory framework, and system
design and operations;

(D) Standard-by-standard summary
narrative. A comprehensive narrative
disclosure for each applicable standard
set forth in this paragraph (a) with
sufficient detail and context to enable a
reader to understand the designated
financial market utility’s approach to
controlling the risks and addressing the
requirements in each standard; and

(E) List of publicly available
resources. A list of publicly available
resources, including those referenced in
the disclosure, that may help a reader
understand how the designated
financial market utility controls its risks
and addresses the requirements set forth
in this paragraph (a); and

(v) Updates the public disclosure
under paragraph (a)(23)(iv) of this
section the earlier of every two years or
following changes to its system or the
environment in which it operates that
would significantly change the accuracy
of the statements provided under
paragraph (a)(23)(iv) of this section.

* * * *

§234.4 [Removed]
m 5. Remove §234.4

§§234.5 through 234.7 [Redesignated as
§§234.4 through 234.6]

m 6. Redesignate §§ 234.5 through 234.7
as §§ 234.4 through 6, respectively.

§234.5 [Amended]

m 7. In newly redesignated § 234.5,
redesignate paragraph (b)(3)(iv) as
paragraph (b)(3)(iii).

By order of the Board of Governors of the
Federal Reserve System, October 28, 2014.
Robert deV. Frierson,

Secretary of the Board.
[FR Doc. 2014-26090 Filed 11-4—14; 8:45 am|]
BILLING CODE 6210-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA-2012-1207; Special
Conditions No. 25-517-SC]

Special Conditions: Airbus Model
A350-900 Series Airplane; Flight-
Envelope Protection (Ilcing and Non-
Icing Conditions); High-Incidence
Protection and Alpha-Floor Systems

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions.
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SUMMARY: These special conditions are
issued for Airbus Model A350-900
series airplanes. These airplanes will
have novel or unusual design features,
associated with flight-envelope
protection in icing and non-icing
conditions, that use low-speed
incidence protection and an alpha-floor
function that automatically advances
throttles whenever the airplane angle of
attack reaches a predetermined value.
The applicable airworthiness
regulations do not contain adequate or
appropriate safety standards for these
design features. These special
conditions contain the additional safety
standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.

DATES: Effective November 5, 2014.

FOR FURTHER INFORMATION CONTACT: Joe
Jacobsen, FAA, Airframe and Flightcrew
Interface, ANM-111, Transport Airplane
Directorate, Aircraft Certification
Service, 1601 Lind Avenue SW.,
Renton, Washington 98057-3356;
telephone (425) 227-2011; facsimile
(425) 227-1320.

SUPPLEMENTARY INFORMATION:
Background

On August 25, 2008, Airbus applied
for a type certificate for their new Model
A350-900 series airplane. Later, Airbus
requested, and the FAA approved, an
extension to the application for FAA
type certification to November 15, 2009.
The Model A350-900 series airplane
has a conventional layout with twin,
wing-mounted, Rolls-Royce Trent XWB
engines. It features a twin-aisle, 9-
abreast, economy-class layout, and
accommodates side-by-side placement
of LD-3 containers in the cargo
compartment. The basic Model A350-
900 series airplane configuration
accommodates 315 passengers in a
standard two-class arrangement. The
design cruise speed is Mach 0.85 with
a maximum take-off weight of 602,000
Ibs.

Type Certification Basis

Under title 14, Code of Federal
Regulations (14 CFR) 21.17, Airbus must
show that the Model A350-900 series
airplane meets the applicable provisions
of 14 CFR part 25, as amended by
Amendments 25—1 through 25-129.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., part 25) do not contain adequate or
appropriate safety standards for the
Model A350-900 series airplane
because of a novel or unusual design
feature, special conditions are

prescribed under the provisions of
§21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same or similar novel
or unusual design feature, the special
conditions would also apply to the other
model under §21.101.

In addition to the applicable
airworthiness regulations and special
conditions, Model A350-900 series
airplanes must comply with the fuel-
vent and exhaust-emission requirements
of 14 CFR part 34, and the noise-
certification requirements of 14 CFR
part 36. The FAA must issue a finding
of regulatory adequacy under § 611 of
Public Law 92 574, the “Noise Control
Act of 1972.”

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with § 11.38, and they become part of
the type-certification basis under
§21.17(a)(2).

The current airworthiness standards
do not contain adequate safety
standards for the unique features of the
high-incidence protection system and
the alpha-floor system for the Airbus
Model A350-900 series airplane. Part I
of the following special conditions is in
lieu of §§ 25.103, 25.145(a), 25.145(b)(6),
25.201, 25.203, 25.207, and 25.1323(d).
Part II is in lieu of §§ 25.21(g), 25.105,
25.107, 25.121, 25.123, 25.125, and
25.143.

Novel or Unusual Design Features

The Airbus Model A350-900 series
airplane will incorporate the following
novel or unusual design features: High-
incidence protection and alpha-floor
systems.

The high-incidence protection system
replaces the stall-warning system during
normal operating conditions by
prohibiting the airplane from stalling.
The high-incidence protection system
limits the angle of attack at which the
airplane can be flown during normal
low-speed operation, impacts the
longitudinal airplane handling
characteristics, and cannot be
overridden by the crew. The existing
regulations do not provide adequate
criteria to address this system.

The function of the alpha-floor system
is to increase automatically the thrust
on the operating engines under unusual
circumstances where the airplane
pitches to a predetermined high angle of
attack or bank angle. The regulations do
not provide adequate criteria to address
this system.

Discussion

The current airworthiness standards
do not contain adequate safety
standards for the high-incidence
protection system and the alpha-floor
system for Airbus Model A350-900
series airplanes. Special conditions are
needed.

The high-incidence protection system
prevents the airplane from stalling and
therefore, the stall-warning system is
not needed during normal flight
conditions. However, during failure
conditions (which are not shown to be
extremely improbable), the
requirements of Title 14 Code of Federal
Regulations (14 CFR) sections 25.203
and 25.207 apply, although slightly
modified (i.e., the flight characteristics
at the angle of attack for CLmax must be
suitable in the traditional sense, and
stall warning must be provided in a
conventional manner).

The alpha-floor function
automatically advances the throttles on
the operating engines under flight
circumstances of low speed if the
airplane reaches a predetermined high
angle of attack. This function is
intended to provide increased climb
capability.

These special conditions are intended
to parallel the requirements provided in
EASA A350 Certification Review Item
(CRI):

e B-1, “Stalling and Scheduled
Operating Speeds,” and

e B-09, “Flight in Icing Conditions,”
to adapt the new standards for
performance and handling
characteristics of transport-category
airplanes in icing conditions introduced
by Amendment 25-121 to the envelope-
protected Airbus Model A350-900
series airplane.

These special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

Discussion of Comments

Notice of proposed special conditions
No. 25-12—09-SC for the Airbus Model
A350-900 series airplanes was
published in the Federal Register on
December 19, 2012 (77 FR 75066).
Comments were received from
Transport Canada Civil Aviation (TCCA)
and Agéncia Nacional De Aviagdo Civil
(ANAQ).

TCCA Comments and FAA Responses

1. TCCA commented that, despite
informal attempts to obtain
harmonization on requirements for
high-incidence protection systems,
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harmonization has not been achieved.
However, TCCA also correctly points
out that this will be the subject of an
ARAC harmonization effort through the
Flight Test Harmonization Working
Group (FTHWG).

The FAA agrees with TCCA that the
ARAC FTHWG will attempt to reach a
harmonized position with regard to
TCCA and ANAC comments; these
special conditions are necessary in the
interim.

2. TCCA also commented that the
concept of using Vsr to establish
operational speeds in both icing and
non-icing conditions was well
established, and not significantly
commented upon, in earlier rulemaking
efforts. Because these special conditions
modify that concept in icing conditions,
TCCA requested that this point be
carefully evaluated.

The FAA agrees with TCCA that this
point should be carefully evaluated in
the ARAC FTHWG. However, at this
time, the FAA considers that the robust
flight-envelope protection requirements
of these special conditions provide
compensating requirements that result
in an adequate level of safety.

3. In consideration of a recent
accident on a test airplane, TCCA
requested that consideration be given to
including specific requirements for
having the protection system
functioning in ground-effect during
takeoff and landing.

The FAA agrees that this point
deserves consideration, and notes that it
should be carefully evaluated in the
ARAC FTHWG. However, at this time,
the FAA considers that the general
requirements (those that apply in all
phases of flight) of these special
conditions provide an adequate level of
safety.

4. The TCCA notes that many airframe
ice-protection systems have a probable
failure condition (single failure) where
some or all of the airframe ice protection
is lost. TCCA further notes that no
proposed demonstration requirements
are specified for failures of airframe ice
protection, which are most likely in the
probable/remote range.

The FAA acknowledges this point,
and notes that it will be further
evaluated in the ARAC FTHWG.
However, at this time, it is the FAA’s
opinion that these special conditions,
along with the requirements of
§ 25.1309, provide an adequate level of
safety.

5. Demonstration requirements for
failures of the airframe ice-protection
system less than extremely improbable
should be specified, according to the
TCCA.

The FAA agrees that this point should
be carefully evaluated in the ARAC
FTHWG. However, at this time, the FAA
believes that the general requirements of
these special conditions, along with the
general requirements of § 25.1309,
provide an adequate level of safety.

6. TCCA also opined that the
protection system should be effective in
foreseeable maneuvers such as the
sideslip that is developed during takeoff
and landing in crosswind conditions.

The FAA agrees that this point should
receive additional evaluation in the
ARAC FTHWG. However, after
consideration, it is the FAA’s position
that the general requirements of these
special conditions, combined with the
current demonstration requirements in
crosswind conditions, provide an
adequate level of safety.

7. TCCA recommended introducing a
new requirement: ‘““The protection
system must be designed to operate and
perform its intended function in
sideslip angles appropriate to normal
airplane operation.”

The FAA intends that this point will
be part of the analysis conducted by the
ARAC FTHWG. However, at this time,
it is the FAA’s position that the general
requirements of these special
conditions, combined with the general
flight-test requirements in various
sideslip conditions, provide an adequate
level of safety.

8. TCCA also recommended guidance
on the adverse effects of airframe and
system tolerances that should be taken
into account when determining Vvinlg.

The FAA considers that the general
requirements of these special
conditions, along with the guidance in
AC 25-7, provide an adequate level of
safety. However, additional evaluation
may be conducted in the ARAC
FTHWG.

9. TCCA requested clarification on
whether the stall warning required for
each abnormal configuration likely to be
used, following system failure, should
include both icing and non-icing
requirements.

Whether the stall warning must
include both icing and non-icing
requirements depends upon the failure
scenario, and whether it meets
§25.1309. Reliance on § 25.1309
requirements provides an adequate level
of safety in this case. However, this
subject may be revisited in the
upcoming ARAC FTHWG.

10. TCCA recommended that the FAA
issue guidance on accounting for the
adverse effects of airframe and system
tolerances as a result of leading-edge
degradation due to damage within
permissible limits, and contamination
due to dirt and insects (when

demonstrating handling characteristics
to alpha max).

The FAA may issue such guidance,
subsequent to evaluation in the ARAC
FTHWG. However, at this time, it is the
FAA’s opinion that the general
requirements of these special
conditions, along with the guidance in
AC 25-7, provide an adequate level of
safety.

11. TCCA also recommended
additional flight testing requirements to
ensure the “robustness” of the high-
angle-of-attack protection systems, in
both icing and non-icing conditions.

The FAA agrees that this point should
be carefully evaluated in the ARAC
FTHWG. However, at this time, the FAA
considers that additional flight testing
requirements are not necessary, as the
requirements of these special conditions
provide an adequate level of safety.

12. TCCA requested that the FAA add
further clarification for sections
5.1(b)(3)i and 5.1(b)(3)ii of these special
conditions regarding the requirement for
straight or turning flight, and power
setting.

The FAA agrees that this point should
be carefully revisited in the ARAC
FTHWG. However, at this time, the FAA
considers that the requirements of these
sections are sufficiently defined in
section 5.1(a).

13. TCCA recommended that the FAA
delete section 5.3(b), if it adopted
TCCA’s earlier comments.

The FAA agrees that this point should
be carefully evaluated in the ARAC
FTHWG.

14. TCCA recommended that
operational speeds should be
determined based on a factored Vsg or
Vminlg in icing conditions, in addition
to the requirement for minimum
maneuver margins. TCCA has provided
specific proposals for those factors.

The FAA agrees that this point should
be carefully evaluated in the ARAC
FTHWG. However, at this time, the FAA
considers that the requirements of these
special conditions provide an adequate
level of safety because minimum
maneuver margins are typically more
limiting than those based on factored
VSR or Vminlg-

ANAC Comments

1. ANAC questioned the use of
different operational-speed bases for
icing and non-icing conditions.

The FAA agrees that this point should
be carefully evaluated in the ARAC
FTHWG. However, at this time, it is the
FAA’s opinion that the differing
requirements for icing and non-icing
conditions are appropriate and provide
an adequate level of safety. The non-
icing speed basis is used for nearly



Federal Register/Vol. 79, No. 214/ Wednesday, November 5, 2014 /Rules and Regulations

65565

every flight, while the icing speed basis
is based on an assumed lengthy
accumulation of ice, which may not be
present on every flight in icing
conditions. Therefore, the safety trade-
off (i.e., differing requirements) between
increased approach speeds and margin
to stall is more appropriate in icing
conditions.

2. ANAC proposed to have the same
basic requirements in icing and non-
icing, allowing only some degradation
in handling characteristics at Veimax in
icing conditions.

The FAA agrees that this point should
be carefully evaluated in the ARAC
FTHWG. However, at this time, the FAA
considers that the rationale for differing
requirements in icing and non-icing
conditions is appropriate and provides
an adequate level of safety.

3. ANAC recommended that the same
high-incidence-protection
demonstration of “maximum rate
achievable” should be required for icing
conditions.

The FAA agrees that this point should
be carefully evaluated in the ARAC
FTHWG. However, at this time, the FAA
considers that the requirements of these
special conditions provide an adequate
level of safety. Historically, the FAA has
allowed a small degradation for stall
demonstrations in icing conditions (i.e.,
exceptions for high-entry-rate stalls). We
have extended this philosophy to the
requirements of these special
conditions.

Additional FAA Response to Comments

The FAA acknowledges these
comments, which will be fully
discussed and resolved in the upcoming
ARAC FTHWG sessions. The FAA notes
that these special conditions are
intended to parallel the requirements
provided in EASA (as the certificating
authority) A350 Certification Review
Item (CRI):

e B-1, “Stalling and Scheduled
Operating Speeds,” and

e B-09, “Flight in Icing Conditions,”
to adapt the new standards for
performance and handling
characteristics of transport-category
airplanes in icing conditions introduced
by Amendment 25-121 to the envelope-
protected Airbus Model A350-900
series airplane.

In the meantime, the FAA, as the
validating authority, finds that these
special conditions provide an adequate
level of safety. No changes to the special
conditions were made based on TCCA
and ANAC comments.

Applicability

As discussed above, these special
conditions are applicable to Airbus

Model A350-900 series airplanes.
Should Airbus apply at a later date for
a change to the type certificate to
include another model incorporating the
same novel or unusual design feature,
the special conditions would apply to
that model as well.

Under standard practice, the effective
date of final special conditions would
be 30 days after the date of publication
in the Federal Register; however, as the
certification date for the Airbus Model
A350-900 series airplane is imminent,
the FAA finds that good cause exists to
make these special conditions effective
upon publication.

Conclusion

This action affects only certain novel
or unusual design features on the Airbus
Model A350-900 series airplane. It is
not a rule of general applicability.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Special Conditions

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the following special conditions are
issued as part of the type certification
basis for Airbus Model A350—900 series
airplanes.

The current airworthiness standards
do not contain adequate safety
standards for the unique features of the
high-incidence protection system and
the alpha-floor system for the Airbus
A350. Part I of the following special
conditions is in lieu of §§ 25.103,
25.145(a), 25.145(b)(6), 25.201, 25.203,
25.207, and 25.1323(d). Part I is in lieu
of §§25.21(g), 25.105, 25.107, 25.121,
25.123, 25.125, and 25.143.

Note: In the following paragraphs, “In icing
conditions” means with the ice accretions
(relative to the relevant flight phase) as
defined in 14 CFR Part 25, Amendment 121
appendix C.

Special Conditions Part I: Stall
Protection and Scheduled Operating
Speeds

Foreword

In the following paragraphs, “In icing
conditions’” means with the ice
accretions (relative to the relevant flight
phase) as defined in 14 CFR part 25,
Amendment 121 appendix C.

1. Definitions

These special conditions address
novel or unusual design features of the

Airbus Model A350-900 series airplane
and use terminology that does not
appear in 14 CFR part 25. For the
purpose of these special conditions, the
following terms describe certain aspects
of these novel or unusual design
features:

High-Incidence Protection System

A system that operates directly and
automatically on the airplane’s flying
controls to limit the maximum angle of
attack that can be attained to a value
below that at which an aerodynamic
stall would occur.

Alpha-Floor System

A system that automatically increases
thrust on the operating engines when
angle of attack increases through a
particular value.

Alpha-Limit

The maximum angle of attack at
which the airplane stabilizes with the
high-incidence protection system

operating and the longitudinal control
held on its aft stop.

VCLmax

An airspeed calculated from a variety
of factors including load factor normal
to the flight path at Vcrmax, airplane
gross weight, aerodynamic reference
wing area, and dynamic pressure.

Vmin

The minimum steady flight speed in
the airplane configuration under
consideration with the high-incidence
protection system operating. See
paragraph 3 of these special conditions.

Vmin1 g

Vmin corrected to 1g conditions. See
paragraph 3 of these special conditions.
It is the minimum calibrated airspeed at
which the airplane can develop a lift
force normal to the flight path and equal
to its weight when at an angle of attack
not greater than that determined for
Vmin-

2. Capability and Reliability of the High-
Incidence-Protection System

These special conditions are issued in
lieu of the paragraphs of 14 CFR part 25
referenced below. Acceptable capability
and reliability of the high-incidence-
protection system can be established by
flight test, simulation, and analysis, as
appropriate. The capability and
reliability required are as follows:

1—It must not be possible during
pilot induced maneuvers to encounter a
stall and handling characteristics must
be acceptable, as required by section 5
of these Special Conditions.

2—The airplane must be protected
against stalling due to the effects of
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wind-shears and gusts at low speeds as
required by section 6 of these Special
Conditions.

3—The ability of the high-incidence
protection system to accommodate any
reduction in stalling incidence must be
verified in icing conditions.

4—The high-incidence protection
system must be provided in each
abnormal configuration of the high lift
devices that is likely to be used in flight
following system failures.

5—The reliability of the system and
the effects of failures must be acceptable
in accordance with §25.1309.

3. Minimum Steady Flight Speed and
Reference Stall Speed

In lieu of § 25.103, Minimum steady
flight speed and Reference stall speed,
the following requirements apply:

(a) The minimum steady flight speed,
Vmin, 18 the final stabilized calibrated
airspeed obtained when the airplane is
decelerated until the longitudinal
control is on its stop in such a way that

the entry rate does not exceed 1 knot per

second. (See Appendix A, paragraph 3)

(b) The minimum steady flight speed,
Vmin, must be determined in icing and
non-icing conditions with:

(1) The high-incidence protection
system operating normally.

(2) Idle thrust and alpha-floor system
inhibited;

(3) All combinations of flaps setting
and, landing gear position for which
Vmin 18 Tequired to be determined;

(4) The weight used when Vg is
being used as a factor to determine
compliance with a required
performance standard;

V
CL,
VSR 2 MAX

N,

(5) The most unfavorable center of
gravity allowable; and

(6) The airplane trimmed for straight
flight at a speed achievable by the
automatic trim system.

(c) The 1g minimum steady-flight
speed, Viminlg, is the minimum
calibrated airspeed at which the
airplane can develop a lift force (normal
to the flight path) equal to its weight,
while at an angle of attack not greater
than that at which the minimum steady
flight speed of sub-paragraph (a) was
determined. It must be determined in
icing and non-icing conditions.

(d) The reference stall speed, Vsg, is
a calibrated airspeed defined by the
applicant. Vsg may not be less than a 1g
stall speed. Vsg must be determined in
non-icing conditions and expressed as:

Where:
\" = Calibrated airspeed obtained when the load factor-
Cluax nzwW
corrected lift coefficient ( s ) is first a maximum
q

during the maneuver prescribed in sub-paragraph (e)(8) of
this paragraph.

nzw = Load factor normal to the flight path at Vpmax

W = Airplane gross weight;

S = Aerodynamic reference wing area; and

q = Dynamic pressure.

(e) Vcrmax is determined in non-icing
conditions with:

(1) Engines idling, or, if that resultant
thrust causes an appreciable decrease in
stall speed, not more than zero thrust at
the stall speed;

(2) The airplane in other respects
(such as flaps and landing gear) in the
condition existing in the test or
performance standard in which Vg is
being used;

(3) The weight used when Vsg is
being used as a factor to determine
compliance with a required
performance standard,;

(4) The center of gravity position that
results in the highest value of reference
stall speed;

(5) The airplane trimmed for straight
flight at a speed achievable by the
automatic trim system, but not less than
1.13 Vsg and not greater than 1.3 Vgg;

(6) Alpha-floor system inhibited; and

(7) The high-incidence protection
system adjusted, at the option of the
applicant, to allow higher incidence
than is possible with the normal
production system.

(8) Starting from the stabilized trim
condition, apply the longitudinal
control to decelerate the airplane so that

the speed reduction does not exceed 1
knot per second.

4. Stall Warning

In lieu of § 25.207, the following
requirements apply:

4.1 Normal Operation

If the capabilities of the high-
incidence protection system are met,
then the conditions of paragraph 2 are
satisfied. These conditions provide an
equivalent level of safety to § 25.207,
Stall Warning, so the provision of an
additional, unique warning device is not
required.
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4.2 High-Incidence Protection System
Failure

Following failures of the high-
incidence protection system, not shown
to be extremely improbable, such that
the capability of the system no longer
satisfies items 1, 2, and 3 of paragraph
2, stall warning must be provided and
must protect against encountering
unacceptable characteristics and against
encountering stall.

(a) Stall warning with the flaps and
landing gear in any normal position
must be clear and distinctive to the pilot
and meet the requirements specified in
paragraphs (d) and (e) below.

(b) Stall warning must also be
provided in each abnormal
configuration of the high lift devices
that is likely to be used in flight
following system failures.

(c) The warning may be furnished
either through the inherent aerodynamic
qualities of the airplane or by a device
that will give clearly distinguishable
indications under expected conditions
of flight. However a visual stall warning
device that requires the attention of the
crew within the cockpit is not
acceptable by itself. If a warning device
is used, it must provide a warning in
each of the airplane configurations
prescribed in paragraph (a) above and
for the conditions prescribed below in
paragraphs (d) and (e) below.

d) In non-icing conditions stall
warning must meet the following
requirements: Stall warning must
provide sufficient margin to prevent
encountering unacceptable
characteristics and encountering stall in
the following conditions:

(1) In power-off straight deceleration
not exceeding 1 knot per second to a
speed 5 knots or 5 percent CAS,
whichever is greater, below the warning
onset.

(2) In turning flight stall deceleration
at entry rates up to 3 knots per second
when recovery is initiated not less than
1 second after the warning onset.

(e) In icing conditions stall warning
must provide sufficient margin to
prevent encountering unacceptable
characteristics and encountering stall, in
power off straight and turning flight
decelerations not exceeding 1 knot per
second, when the pilot starts a recovery
maneuver not less than three seconds
after the onset of stall warning.

(f) An airplane is considered stalled
when the behavior of the airplane gives
the pilot a clear and distinctive
indication of an acceptable nature that
the airplane is stalled. Acceptable
indications of a stall, occurring either
individually or in combination are:

(1) A nose-down pitch that cannot be
readily arrested

(2) Buffeting, of a magnitude and
severity that is strong and effective
deterrent to further speed reduction; or

(3) The pitch control reaches the aft
stop and no further increase in pitch
attitude occurs when the control is held
full aft for a short time before recovery
is initiated

(g) An aircraft exhibits unacceptable
characteristics during straight or turning
flight decelerations if it is not always
possible to produce and to correct roll
and yaw by unreversed use of aileron
and rudder controls, or abnormal nose-
up pitching occurs.

5. Handling Characteristics at High
Incidence

In lieu of both §25.201 and § 25.203,
the following requirements apply:

5.1 High-Incidence Handling
Demonstrations

In lieu of § 25.201: High-incidence
handling demonstration in icing and
non-icing conditions

(a) Maneuvers to the limit of the
longitudinal control, in the nose up
pitch, must be demonstrated in straight
flight and in 30° banked turns with:

(1) The high-incidence protection
system operating normally.

(2) Initial power conditions of:

I: Power off

II: The power necessary to maintain
level flight at 1.5 Vg1, where Vsgr
is the reference stall speed with
flaps in approach position, the
landing gear retracted and
maximum landing weight. (See
Appendix A, paragraph 5)

(3) Alpha-floor system operating
normally unless more severe conditions
are achieved with inhibited alpha floor.

(4) Flaps, landing gear and
deceleration devices in any likely
combination of positions (see Appendix
A, paragraph 6).

(5) Representative weights within the
range for which certification is
requested; and

(6) The airplane trimmed for straight
flight at a speed achievable by the
automatic trim system.

(b) The following procedures must be
used to show compliance in non-icing
and icing conditions:

(1) Starting at a speed sufficiently
above the minimum steady flight speed
to ensure that a steady rate of speed
reduction can be established, apply the
longitudinal control so that the speed
reduction does not exceed 1 knot per
second until the control reaches the stop
(see Appendix A, paragraph 3).

(2) The longitudinal control must be
maintained at the stop until the airplane
has reached a stabilized flight condition

and must then be recovered by normal
recovery techniques.

(3) Maneuvers with increased
deceleration rates

(i) In non-icing conditions, the
requirements must also be met with
increased rates of entry to the incidence
limit, up to the maximum rate
achievable.

(ii) In icing conditions, with the anti-
ice system working normally, the
requirements must also be met with
increased rates of entry to the incidence
limit, up to 3kt/s.

(4) Maneuver with ice accretion prior
to operation of the normal anti-ice
system

With the ice accretion prior to
operation of the normal anti-ice system,
the requirement must also be met in
deceleration at 1kt/s up to FBS (with
and without alpha floor).

5.2 Characteristics in High-Incidence
Maneuvers

In lieu of § 25.203: Characteristics in
High Incidence (see Appendix A,
paragraph 7).

In icing and non-icing conditions:

(a) Throughout maneuvers with a rate
of deceleration of not more than 1 knot
per second, both in straight flight and in
30° banked turns, the airplane’s
characteristics must be as follows:

(1) There must not be any abnormal
nose-up pitching.

(2) There must not be any
uncommanded nose-down pitching,
which would be indicative of stall.
However reasonable attitude changes
associated with stabilizing the incidence
at Alpha limit as the longitudinal
control reaches the stop would be
acceptable. (See Appendix A, paragraph
7.3)

(3) There must not be any
uncommanded lateral or directional
motion and the pilot must retain good
lateral and directional control, by
conventional use of the controls,
throughout the maneuver.

(4) The airplane must not exhibit
buffeting of a magnitude and severity
that would act as a deterrent from
completing the maneuver specified in
5.1.(a).

(b) In maneuvers with increased rates
of deceleration some degradation of
characteristics is acceptable, associated
with a transient excursion beyond the
stabilized Alpha-limit. However the
airplane must not exhibit dangerous
characteristics or characteristics that
would deter the pilot from holding the
longitudinal control on the stop for a
period of time appropriate to the
maneuver.
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(c) It must always be possible to
reduce incidence by conventional use of
the controls.

(d) The rate at which the airplane can
be maneuvered from trim speeds
associated with scheduled operating
speeds such as V; and Vggr up to Alpha-
limit must not be unduly damped or be
significantly slower than can be
achieved on conventionally controlled
transport airplanes.

5.3 Characteristics Up to Maximum
Lift Angle of Attack

(a) In non-icing conditions:

Maneuvers with a rate of deceleration
of not more than 1 knot per second up
to the angle of attack at which Vcrmax
was obtained as defined in paragraph 3
must be demonstrated in straight flight
and in 30° banked turns with:

(1) The high-incidence protection
deactivated or adjusted, at the option of
the applicant, to allow higher incidence
than is possible with the normal
production system.

(2) Automatic thrust increase system
inhibited

(3) Engines idling

(4) Flaps and landing gear in any
likely combination of positions

(5) The airplane trimmed for straight
flight at a speed achievable by the
automatic trim system.

(b) In icing conditions:

Maneuvers with a rate of deceleration
of not more than 1 knot per second up
to the maximum angle of attack reached
during maneuvers from 5.1(b)(3)(ii)
must be demonstrated in straight flight
with:

(1) The high-incidence protection
deactivated or adjusted, at the option of
the applicant, to allow higher incidence
than is possible with the normal
production system.

(2) Automatic thrust increase system
inhibited

(3) Engines idling

(4) Flaps and landing gear in any
likely combination of positions

(5) The airplane trimmed for straight
flight at a speed achievable by the
automatic trim system.

(c) During the maneuvers used to
show compliance with paragraphs (a)
and (b) above, the airplane must not
exhibit dangerous characteristics and it
must always be possible to reduce angle
of attack by conventional use of the
controls. The pilot must retain good
lateral and directional control, by
conventional use of the controls,
throughout the maneuver.

6. Atmospheric Disturbances

Operation of the high-incidence
protection system must not adversely
affect aircraft control during expected

levels of atmospheric disturbances, nor
impede the application of recovery
procedures in case of wind-shear. This
must be demonstrated in non-icing and
icing conditions.

7. Alpha Floor

In icing and non-icing conditions, the
Alpha-floor setting must be such that
the airplane can be flown at the speeds
and bank angles specified in § 25.143(h).
It also must be shown that the alpha-
floor setting does not interfere with
normal maneuvering of the airplane. In
addition, there must be no alpha-floor
triggering unless appropriate when the
aircraft is flown in usual operational
maneuvers and in turbulence.

8. Proof of Compliance

In addition to those in § 25.21(b), the
following requirement applies:

(b) The flying qualities must be
evaluated at the most unfavorable center
of gravity (CG) position.

9. For §§25.145(a), 25.145(b)(6), and

25.1323(d), the Following Requirements

Apply

§25.145(a) Vimin in lieu of “stall
identification”

§25.145(b)(6) Vmin in lieu of Vsw

§25.1323(d) “From 1.23 Vsg to Viuin”” in
lieu of “1.23 Vg to stall warning
speed” and “‘speeds below Vi,in” in
lieu of “speeds below stall
warning”’

Special Conditions Part II: Credit for
Robust Envelope Protection in Icing
Conditions

1. In lieu of § 25.21(g)(1), the following
requirement applies:

In lieu of § 25.21, Proof of
compliance:

(g) The requirements of this subpart
associated with icing conditions apply
only if certification for flight in icing
conditions is desired. If certification for
flight in icing conditions is desired, the
following requirements also apply (see
AC 25-25):

(1) Each requirement of this subpart,
except §§25.121(a), 25.123(c),
25.143(b)(1) and (b)(2), 25.149,
25.201(c)(2), 25.207(c) and (d), and
25.251(b) through (e), must be met in
icing conditions. Compliance must be
shown using the ice accretions defined
in Appendix C, assuming normal
operation of the airplane and its ice
protection system in accordance with
the operating limitations and operating
procedures established by the applicant
and provided in the Airplane Flight
Manual.

2. Define the stall speed as provided
in SC Part I, in lieu of § 25.103.

3. The following requirements apply
in lieu of § 25.105(a)(2)(i):

In lieu of § 25.105, Take-off:

(a) The take-off speeds prescribed by
§ 25.107, the accelerate-stop distance
prescribed by § 25.109, the take-off path
prescribed by § 25.111, and the take-off
distance and take-off run prescribed by
§25.113, must be determined, and the
net take-off flight path prescribed by
§ 25.115, must be determined in the
selected configuration for take-off at
each weight, altitude, and ambient
temperature within the operational
limits selected by the applicant—

(2) In icing conditions, if in the
configuration of § 25.121(b) with the
“Take-off Ice” accretion defined in
Appendix C:

(i) the V; speed scheduled in non-
icing conditions does not provide the
maneuvering capability specified in
§ 25.143(h) for the takeoff configuration,
or

4. In lieu of § 25.107(c) and (g), the
following requirements apply, with
additional sections (c¢’) and (g’):

In lieu of § 25.107, Take-off speeds:

(c) in non-icing conditions V», in
terms of calibrated airspeed, must be
selected by the applicant to provide at
least the gradient of climb required by
§ 25.121(b) but may not be less than—

(1) Vomins

(2) Vi plus the speed increment
attained

(in accordance with § 25.111(c)(2))
before reaching a height of 35 feet above
the takeoff surface; and

(3) A speed that provides the
maneuvering capability specified in
§25.143(h).

(c’) in icing conditions with the “take-
off ice” accretion defined in Appendix
C, V> may not be less than—

(1) the V; speed determined in non-
icing conditions

(2) A speed that provides the
maneuvering capability specified in
§25.143(h).

(g) in non-icing conditions, Vero, in
terms of calibrated airspeed, must be
selected by the applicant to provide at
least the gradient of climb required by
§ 25.121(c), but may not be less than

(1) 1.18 Vsg; and

(2) A speed that provides the
maneuvering capability specified in
§25.143(h).

(g’) in icing conditions with the
“Final take-off ice”” accretion defined in
Appendix C, Vero, may not be less than

(1) the Vero speed determined in non-
icing conditions

(2) A speed that provides the
maneuvering capability specified in
§25.143(h).

5. In lieu of §§ 25.121(b)(2)(ii)(A),
25.121(c)(2)(ii)(A), and 25.121(d)(2)(ii),
the following requirements apply:
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In lieu of § 25.121, Climb: One-engine
inoperative:

(b) Take-off; landing gear retracted. In
the take-off configuration existing at the
point of the flight path at which the
landing gear is fully retracted, and in
the configuration used in § 25.111 but
without ground effect,

(2) The requirements of subparagraph
(b)(1) of this paragraph must be met:

(ii) In icing conditions with the
“Take-off Ice” accretion defined in
Appendix G, if in the configuration of
§ 25.121(b) with the “Take-off Ice”
accretion:

(A) The V, speed scheduled in non-
icing conditions does not provide the
maneuvering capability specified in
§ 25.143(h) for the take-off
configuration; or

(c) Final take-off. In the en-route
configuration at the end of the take-off
path determined in accordance with
§25.111:

(2) The requirements of subparagraph
(c)(1) of this paragraph must be met:

(ii) In icing conditions with the “Final
Take-off Ice”” accretion defined in
Appendix G, if:

(A) The Vero speed scheduled in non-
icing conditions does not provide the
maneuvering capability specified in
§ 25.143(h) for the en-route
configuration; or

(d)(2) The requirements of sub-
paragraph (d)(1) of this paragraph must
be met (ii) In icing conditions with the
approach Ice accretion defined in
Appendix G, in a configuration
corresponding to the normal all-engines-
operating procedure in which Vyinlg for
this configuration does not exceed
110% of the Viinlg for the related all-
engines-operating landing configuration
in icing, with a climb speed established
with normal landing procedures, but not
more than 1.4 Vsg (Vsr determined in
non-icing conditions).

6. In lieu of § 25.123(b)(2)(i), the
following requirements apply:

In lieu of § 25.123, En-route flight
paths:

(b) The one-engine-inoperative net
flight path data must represent the
actual climb performance diminished by
a gradient of climb of 1.1% for two-
engined airplanes, 1.4% for three-
engined airplanes, and 1.6% for four
engined airplanes.

(2) In icing conditions with the “En-
route ice” accretion defined in
Appendix C if

(1) The minimum en-route speed
scheduled in non-icing conditions does
not provide the maneuvering capability
specified in § 25.143(h) for the enroute
configuration, or

7. In lieu of § 25.125(b)(2)(ii)(B),
remove § 25.125(b)(2)(ii)(C) and
replaced with the following
requirements:

In lieu of § 25.125, Landing.

(b) In determining the distance in (a):

(1) The airplane must be in the
landing configuration.

(2) A stabilized approach, with a
calibrated airspeed of not less than
Vker, must be maintained down to the
50-foot height.

(i) In non-icing conditions, Vrgr may
not be less than:

(A) 1.23Vsro;

(B) VmcL established under
§25.149(f); and

(C) A speed that provides the
maneuvering capability specified in
§25.143(h).

(ii) In icing conditions, Vrer may not
be less than:

(A) The speed determined in sub-
paragraph (b)(2)(i) of this paragraph;

(B) A speed that provides the
maneuvering capability specified in
§ 25.143(h) with the landing ice
accretion defined in appendix C.

8. In lieu of § 25.143(j)(2)(i), the
following requirements for
controllability and maneuverability
apply:

In lieu of § 25.143, General:

(j) For flight in icing conditions before
the ice protection system has been
activated and is performing its intended
function, the following requirements
apply:

(1) If activating the ice protection
system depends on the pilot seeing a

1.15 Viinlg - 1.05 Vinin 1g

specified ice accretion on a reference
surface (not just the first indication of
icing), the requirements of § 25.143
apply with the ice accretion defined in
appendix C, part II(e).

(2) For other means of activating the
ice protection system, it must be
demonstrated in flight with the ice
accretion defined in appendix C, part
II(e) that:

(i) The airplane is controllable in a
pull-up maneuver up to 1.5 g load factor
or lower if limited by AOA protection;
and

(ii) There is no pitch control force
reversal during a pushover maneuver
down to 0.5 g load factor

9. In lieu of § 25.207, Stall warning,
change to read as the requirements
defined in Special Conditions Part I,
above.

Appendix A—Guidance Material:
Stalling and Scheduled Operating
Speeds

1. Introduction

This Guidance Material provides suggested
means of compliance for various aspects of
Special Conditions Part I and replaces the AC
25-7C sections that are no longer applicable
due to the conditions of Special Conditions
Part 1.

2. Alpha Protection Tolerances

Flight testing for handling characteristics
should be accomplished with the airplane
build and system tolerances set to the most
adverse condition for high-incidence
protection. Flight testing for minimum steady
flight speed and reference stall speed may be
made with nominal airframe tolerances and
AOA protection system settings if the
combined root-sum-square (square root of the
sum of the squares of each tolerance) effect
of the tolerances is less than +1 knot. If the
effect is greater than 1 knot, the most
adverse airframe build and high-incidence
protection system tolerance should be used.

3. Minimum Steady Flight Speed Entry Rate

In lieu of § 25.103(a) and § 25.203(a), see
paragraphs 3 and 5.2 of Special Conditions
Part I.

The minimum steady flight speed entry
rate is defined as follows:

Entry rate =

(knot CAS/sec)

Time to decelerate from 1.15 Vyinlg to 1.05 Viinlg

4. Maneuvering Capabilities at Scheduled
Operating Speeds
(See §25.143(h))

(1) The maneuver capabilities specified in
§25.143 (h) should be achieved at constant
CAS.

(2) A low thrust or power setting normally
will be the critical case for demonstrating the
required maneuver capabilities. The thrust/
power settings specified in paragraph
§ 25.143(h) are the maximum values that may
be used in such cases. However, if the angle
of attack at which the stick stop is reached
(or other relevant characteristic occurs) is

reduced with increasing thrust or power, it
should be ensured that the required
maneuver capabilities are retained at all
higher thrust or power settings appropriate to
the flight condition.

(3) The thrust or power setting for the all-
engines operating condition at V, xx should
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include any value used in noise abatement
procedure.

5. Power Setting for Power-On Handling to
High Incidence

(In lieu of § 25.201(a)(2), see paragraph 5.1 of
Special Conditions Part I)

The power for power-on maneuver
demonstrations to high incidence is that
power necessary to maintain level flight
without ice at a speed of 1.5 Vsg; at
maximum landing weight, with flaps in the
approach position and landing gear retracted,
where Vgg; is the reference stall speed
without ice in the same conditions (except
power and effect of ice). The flap position to
be used to determine this power setting is
that position in which the reference stall
speed does not exceed 110% of the reference
stall speed with the flaps in the most
extended landing position.

6. Position of Deceleration Devices During
Handling to High Incidence

(In lieu of § 25.201, see paragraph 5.1 of
Special Conditions Part I)

Demonstrations of maneuvers to high
incidence for compliance with § 25.201
should include demonstrations with
deceleration devices deployed for all flap
positions unless limitations against use of the
devices with particular flap positions are
imposed. “Deceleration devices” include
spoilers when used as air brakes, and thrust
reversers when use in flight is permitted.
High-incidence maneuver demonstrations
with deceleration devices deployed should
normally be carried out with an initial power
setting of power off, except where
deployment of the deceleration devices while
power is applied is likely to occur in normal
operations (e.g. use of extended air brakes
during landing approach). Demonstrations
with Alpha-floor both inhibited and
operating normally should be included.

7. Characteristics During High-Incidence
Maneuvers

In lieu of § 25.203, see paragraph 5.2 of
Special Conditions Part I.

(1) The behavior of the airplane includes
the behavior as affected by the normal
functioning of any systems with which the
airplane is equipped, including devices
intended to alter the high-incidence handling
characteristics of the airplane.

(2) Unless the design of the automatic
flight control system of the airplane protects
against such an event, the high-incidence

characteristics, when the airplane is
maneuvered under the control of the
automatic flight control system should be
investigated.

(3) Any reduction of pitch attitude
associated with stabilizing the incidence at
Alpha limit should be achieved smoothly, at
a low pitch rate, such that it is not likely to
be mistaken for natural stall identification.

8. Atmospheric Disturbances

See paragraph 6 of Special Conditions Part
L

In establishing compliance with paragraph
6 of Special Conditions Part I, the high-
incidence protection system and alpha-floor
system should be assumed to be operating
normally. Simulator studies and analyses
may be used but will need to be validated by
limited flight testing to confirm handling
qualities, at critical loadings, up to the
maximum incidence shown to be reached by
such studies and analyses.

9. Alpha Floor
See paragraph 7 of Special Conditions Part

Compliance with paragraph 7 of Special
Conditions Part I should be considered as
being met if alpha-floor setting provides a
maneuvering capability of 40° bank angle,

—in the landing configuration

—at Vggr without ice, and at the
recommended final approach speed with ice

—with the thrust for wings level
unaccelerated —3° glide path,

without alpha-floor triggering.

Appendix B—Guidance Material

The following guidance is in lieu of AC
25-25, Performance and Handling
Characteristics in the Icing Conditions
Specified in Part 25, Appendix C:

Section 3. ACCEPTABLE MEANS OF
COMPLIANCE—FLIGHT TEST PROGRAM

1. In lieu of b. Stall Speed, 25.103, the
requirements in Special Conditions Part 1, 3.
Minimum Steady Flight Speed and Reference
Stall Speed are made.

2. In lieu of d., Takeoff Path, §25.111, the
following guidance is made.

If V5 speed scheduled in icing conditions
is greater than V> in non-icing conditions
take-off demonstrations should be repeated to
substantiate the speed schedule and
distances for take-off in icing conditions. The
effect of the take-off speed increase, thrust

loss, and drag increase on the take-off path
may be determined by a suitable analysis.

3. In lieu of i., Controllability and
Maneuverability—General, § 25.143, the
following guidance is made:

a. § 25.143(4)(c)4 Test maneuver for
showing compliance with § 25.143(i)(3):
Conduct steady heading sideslips to full
rudder input, 180 pounds rudder force, or
full lateral control authority (whichever
comes first) at a trim speed corresponding to
the minimum AFM speed and the power or
thrust for a minus 3 degrees flight path angle.

b. § 25.143(5)(b) If activation of the ice
protection system depends on a means of
recognition other than that defined in
paragraph (a) above, it is acceptable to
demonstrate adequate controllability with the
ice accretion prior to normal system
operation, as follows. In the configurations
listed below, trim the airplane at the
specified speed, conduct a pull-up maneuver
to 1.5g (or lower if limited by AOA
protections) and pushover maneuver to 0.5g,
and show that longitudinal control forces do
not reverse.

(1) High lift devices retracted configuration
(or holding configuration if different),
holding speed, power or thrust for level
flight.

(2) Landing configuration, Vrgr for non-
icing conditions, power or thrust for landing
approach. (stop pull up after achievement of
1.5g or peak load factor with Full Back Stick).

4. In lieu of j., Longitudinal Control,

§ 25.145(2)(c), the following guidance is
made for (c):

((1), (2), (a) and (b) are retained)

In the configurations listed below, trim the
airplane at the minimum AFM speed. Reduce
speed using elevator control to the minimum
steady achievable speed and demonstrate
prompt recovery to the trim speed using
elevator control.

1 High lift devices retracted configuration,
maximum continuous power or thrust.

2 Maximum lift landing configuration,
maximum continuous power or thrust.

5. In lieu of q., Stall Demonstration,
§25.201, see the requirements in Special
Conditions Part I, Stall Protection and
Scheduled Operating Speeds.

6. In lieu of r., Stall Warning, § 25.207, see
the requirements in Special Conditions Part
1, paragraph 4—Stall Warning.

7. In lieu of u., Natural Icing Conditions,
§25.1419(b), revise the ice accretion Tables
3 & 4 as follows:

TABLE 3—HOLDING SCENARIO—MANEUVERS

Configuration CG

Trim speed

Maneuver

Flaps up, gear up Optional (aft range)

Flaps in intermediate po-
sitions, gear up.

Optional (aft range)

Holding, except at Minimum AFM
speed for the high AoA maneuver.

Minimum AFM speed

Level, 40° banked turn,

Bank-to-bank rapid roll, 30°-30°,

Speed-brake extension, retraction,
Deceleration to alpha-max (1 knot/second de-
celeration rate, wings level, power off).

Level deceleration in a 1 knot/second decelera-

tion until deceleration is stopped due to alpha-
floor triggering.
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TABLE 3—HOLDING SCENARIO—MANEUVERS—Continued
Configuration CG Trim speed Maneuver
Landing flaps, gear down | Optional (aft range) ....... VREF (Minimum AFM speed) ........... e Level, 40° banked turn,
e Bank-to-bank rapid roll, 30°-30°,
e Speed-brake extension, retraction (if ap-

proved),
Deceleration to alpha-max (1 knot/second de-
celeration rate, wings level, power off).

TABLE 4—APPROACH/LANDING SCENARIO—MANEUVERS

col—gﬁiton It%?ciﬁgrsestlgr)l Configuration CG Trim speed Maneuver
First 13 mm (0.5 Flaps up, gear up .. | Optional (aft range) | Holding .................. No specific test.
inch).
T s Additional 6.3 mm First intermediate Optional (aft range) | Minimum AFM o Level 40° banked turn,
(0.25 in) (19 mm flaps, gear up. speed. e Bank-to-bank rapid roll, 30°-30°,
(0.75 in) total). e Speed brake extension and retraction
(if approved),

e 1kt/s Level deceleration until the de-
celeration is stopped due to alpha-
floor triggering.

2 Additional 6.3 mm First intermediate Optional (aft range) | Minimum AFM e Bank-to-bank rapid roll, 30°-30°,
(0.25 in) (25 mm flaps, gear up (as speed. e Speed brake extension and retraction
(1.00 in) total). applicable). (if approved),

o 1ki/s Level deceleration until the de-
celeration is stopped due to alpha-
floor triggering.

3 o, Additional 6.3 mm Landing flaps, gear | Optional (aft range) | Vrer (Minimum e Bank-to-bank rapid roll, 30°-30°,
(0.25 in) (31 mm down). AFM speed). e Speed brake extension and retraction
(1.25 in) total). (if approved),
e Bank to 40°
o Deceleration to alpha-max.

(*) The indicated thickness is that obtained on the parts of the unprotected airfoil with the highest collection efficiency.

8. In lieu of AC 25-25, 3. v., Failure
conditions, § 25.1309, the following guidance
is made for (2)(d):

(2) Acceptable Test Program

(d) In the configurations listed below, trim
the airplane at the minimum AFM speed.
Decrease speed to the minimum steady
achievable speed, plus 1 second and
demonstrate prompt recovery using the same
recovery maneuver as for the non-
contaminated airplane. It is acceptable for
stall warning to be provided by a different
means (for example, by the behavior of the
airplane) for failure cases not considered
probable.

1 High lift devices retracted configuration:
Straight/Power Off.

2 Landing configuration: Straight/Power
Off.

Issued in Renton, Washington.
Michael Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2014-26289 Filed 11-4—14; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 17
RIN 2900-AP24

Expanded Access to Non-VA Care
Through the Veterans Choice Program

AGENCY: Department of Veterans Affairs.
ACTION: Interim final rule.

SUMMARY: The Department of Veterans
Affairs (VA) amends its medical
regulations concerning its authority for
eligible veterans to receive care from
non-VA entities and providers. The
Veterans Access, Choice, and
Accountability Act of 2014 directs VA
to establish a program to furnish
hospital care and medical services
through non-VA health care providers to
veterans who either cannot be seen
within the wait-time goals of the
Veterans Health Administration or who
qualify based on their place of residence
(hereafter referred to as the Veterans
Choice Program, or the ‘“Program”). The
law also requires VA to publish an
interim final rule establishing this
program. This interim final rule defines
the parameters of the Veterans Choice

Program, and clarifies aspects affecting
veterans and the non-VA providers who
will furnish hospital care and medical
services through the Veterans Choice
Program.

DATES: Effective Date: This rule is

effective on November 5, 2014.
Comment date: Comments must be

received on or before March 5, 2015.

ADDRESSES: Written comments may be
submitted by email through http://
www.regulations.gov; by mail or hand-
delivery to Director, Regulation Policy
and Management (02REG), Department
of Veterans Affairs, 810 Vermont
Avenue NW., Room 1068, Washington,
DC 20420; or by fax to (202) 273-9026.
(This is not a toll-free number.)
Comments should indicate that they are
submitted in response to “RIN 2900—
AP24, Expanded Access to Non-VA Care
through the Veterans Choice Program.”
Copies of comments received will be
available for public inspection in the
Office of Regulation Policy and
Management, Room 1068, between the
hours of 8:00 a.m. and 4:30 p.m.
Monday through Friday (except
holidays). Please call (202) 461-4902 for
an appointment. (This is not a toll-free
number.) In addition, during the
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comment period, comments may be
viewed online through the Federal
Docket Management System (FDMS) at
http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Kristin Cunningham, Director, Business
Policy, Chief Business Office (10NB),
Veterans Health Administration,
Department of Veterans Affairs, 810
Vermont Avenue NW., Washington, DC
20420, (202) 382-2508. (This is not a
toll-free number.)

SUPPLEMENTARY INFORMATION:

Executive Summary: Purpose of This
Regulatory Action: We are creating new
regulations to define and authorize the
Veterans Choice Program required by
section 101 of the Veterans Access,
Choice, and Accountability Act of 2014,
as modified by the Department of
Veterans Affairs Expiring Authorities
Act of 2014. Specifically, under this
Program, eligible veterans may elect to
receive hospital care and medical
services from eligible non-VA entities
and providers. The Program does not
modify VA’s previously existing
authorities to furnish care through non-
VA providers, but instead enhances
VA’s options to furnish care that is
timely and available in veterans’
communities.

Summary of the Major Provisions of
this Regulatory Action: This interim
final rule—

e Modifies VA’s existing copayment
regulations to clarify that a copayment
of $0 is owed at the time of service for
eligible veterans receiving care or
services through the Program. VA will
determine the copayment amount after
the provider bills VA for the cost of
furnished care, and veterans may be
liable for some or all of the copayment
amount at that time. Copayment rates
will not exceed those currently
established in regulation.

¢ Establishes the scope of the
Program, including the types of care and
services that are covered. By law, the
Program is authorized to run until
August 7, 2017, or until the Veterans
Choice Fund established by the Act is
exhausted.

¢ Defines key terms used throughout
the regulation. These terms include
episode of care, which is limited to 60
days but includes follow-up
appointments and ancillary and
specialty services; health-care plan,
which includes any insurance plan or
contract or agreement other than
Medicare, Medicaid, or TRICARE;
residence, which is a legal residence or
personal domicile; VA medical facility,
which includes VA hospitals,
community-based outpatient clinics,
and VA health care centers; and the

wait-time goals of the Veterans Health
Administration, which are to furnish
care within 30 days of either the date
that an appointment is deemed
clinically appropriate by a VA health
care provider, or if no such clinical
determination has been made, the date
a veteran prefers to be seen.

¢ Defines eligibility criteria for
veterans to participate in the Program.
In general, veterans must have been
enrolled in the VA health care system
on or before August 1, 2014, or must be
within 5 years of post-combat
separation. Veterans must also either be
unable to schedule an appointment
within the wait-time goals of the
Veterans Health Administration or
qualify based on their place of
residence. Veterans may qualify based
on their place of residence if they live
more than 40 miles from the closest VA
medical facility; if they reside in a state
without a VA medical facility that
provides hospital care, emergency
medical services, and surgical care rated
by the Secretary as having a surgical
complexity of standard, and they reside
more than 20 miles from a medical
facility that offers these services in
another state; or, with certain
exceptions, if they reside 40 miles or
less from a VA medical facility and
must travel by air, boat, or ferry, or face
an unusual or excessive burden in
traveling to a VA medical facility
because of geographical challenges.

e Explains the process for authorizing
non-VA care under the Program. Eligible
veterans may elect to receive VA or non-
VA care. If they elect to receive non-VA
care, they may select the provider who
will furnish their care, if that provider
is eligible.

o Describes the effect of the Program
on other benefits and services available
to veterans. In general, the Program does
not affect a veteran’s eligibility for
hospital care or medical services under
the medical benefits package. VA will
pay for and fill prescriptions written by
non-VA providers under the Program to
the extent such prescriptions are
covered by the VA medical benefits
package. VA will reimburse veterans’
copayments or cost-shares required by
their other health-care plan to the extent
authorized by law, and VA will
calculate veterans’ VA copayments as
described above. VA will also reimburse
veterans for travel to receive care under
the Program if the veteran is otherwise
eligible to participate in VA’s
beneficiary travel program.

o Identifies the start date for eligible
veterans under the Program. VA is
phasing in implementation of the
Program to ensure it has the necessary
resources in place to furnish hospital

care and medical services to eligible
veterans.

e Defines eligibility criteria for non-
VA health care entities and providers to
participate in the Program. Eligible non-
VA entities and providers must enter
into an agreement with VA to furnish
care, and must be participating in the
Medicare program, be a Federally-
qualified health center, or be a part of
the Department of Defense or the Indian
Health Service. Non-VA entities or
providers must be accessible to the
veteran, meaning they must be able to
provide timely care, must have the
necessary qualifications to furnish the
care, and must be within a reasonable
distance of the veteran’s residence.
Eligible non-VA entities and providers
must maintain at least the same or
similar credentials and licenses as VA
providers, and must submit information
verifying compliance with this
requirement annually.

¢ Establishes payment rates and
methodologies for reimbursing
participating non-VA health care
entities and providers furnishing care
and services through the Program.
Except for in highly rural areas, VA may
not pay an eligible entity or provider
more than the applicable Medicare rate
under Title XVIII of the Social Security
Act for hospital care or medical services
furnished under the Program. When
there are no Medicare rates available,
VA will follow its usual methodology
for calculating payments to the extent
such methodology is consistent with the
Act. VA is a secondary payer for care
furnished for a nonservice-connected
disability if the veteran has another
health-care plan. VA will only pay for
authorized care where an actual
encounter with a health care provider
occurs. Veterans must seek
authorization from VA before receiving
care.

e Establishes a claims processing
system to receive requests for payment
and to provide accurate and timely
payments for claims received under the
Program. This system will be managed
by the Veterans Health Administration’s
Chief Business Office.

Costs and Benefits: As further detailed
in the Regulatory Impact Analysis,
which can be found as a supporting
document at http://www.regulations.gov
and is available on VA’s Web site at
http://www.va.gov/orpm/, by following
the link for “VA Regulations Published
From FY 2004 Through Fiscal Year to
Date,” the interim final rule will affect
eligible veterans and eligible non-VA
health care entities and providers.
Eligible veterans may elect to receive, at
VA expense, care from a non-VA
provider of their choice that is eligible
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and accessible to them. These providers
generally will either be able to provide
care sooner than VA could or are
located closer to the eligible veteran’s
residence than a VA medical facility.
The Program is authorized to run for 3
years, or until resources appropriated in
the Veterans Choice Fund are
exhausted, and is intended as a short-
term solution to expand access to care
while VA enhances its capacity to
furnish care in a timely and accessible
manner. Participating eligible non-VA
health care entities and providers will
receive payment for furnishing
authorized hospital care and medical
services to eligible veterans under the
Program.

General Discussion: On August 7,
2014, the President signed into law the
Veterans Access, Choice, and
Accountability Act of 2014 (“‘the Act,”
Public Law 113-146, 128 Stat. 1754).
Further technical revisions to the Act
were made on September 26, 2014,
when the President signed into law the
Department of Veterans Affairs Expiring
Authorities Act of 2014 (Pub. L. 113—
175, 128 Stat. 1901, 1906). Section 101
of the Act creates the Veterans Choice
Program (“‘the Program”). Section 101
requires the Secretary to furnish
hospital care and medical services to
certain eligible veterans through
agreements with identified eligible
entities or providers. Sec. 101(a)(1)(A),
Public Law 113-146, 128 Stat. 1754.
Delivery of such care through non-VA
health care providers will be at the
election of eligible veterans. This
interim final rulemaking primarily
restates these mandates and
prescriptions in a regulatory framework,
and provides guidance where Congress’
instructions were not clearly executable
on the face of the law. Congress directed
VA to publish interim final regulations
concerning this program within 90 days
of enactment. Sec. 101(n), Public Law
113-146, 128 Stat. 1754. This
rulemaking complies with that mandate.

Nothing in this rulemaking modifies
VA'’s existing authority to furnish non-
VA care, such as under 38 U.S.C. 1703,
1725,1728, 8111, or 8153. The
requirements of those statutes and their
implementing regulations continue to
apply, and VA will use those authorities
when appropriate. Any veteran
currently receiving non-VA care who is
eligible for the Program will be provided
the opportunity to elect to participate in
the Program or to continue being
provided care under VA’s other
authorities. As discussed below, there
are some differences between the
Program and other non-VA care.

VA is making changes to several other
regulations as part of this rulemaking.

Specifically, VA is amending 38 CFR
17.108, 17.110, and 17.111 concerning
copayment responsibilities for hospital
care and medical services. Section 101(j)
of the Act requires an eligible veteran to
pay a copayment at the time of the
appointment to the non-VA provider if
such veteran would be required to pay

a copayment for the receipt of hospital
care or medical services at a VA medical
facility. Under current practice, when
veterans receive non-VA care, VA
copayment obligations are not
calculated until the end of the billing
process. Consistent with this practice,
VA is exercising its authority to
establish copayment rates under 38
U.S.C. 1710(f) to revise its copayment
regulations at §§17.108, 17.110, and
17.111 to state that veterans who receive
hospital care and medical services
under the Program are subject to a VA
copayment of $0 at the time of service,
and that their copayment liability will
be determined after the authorized care
is furnished, but will be no greater than
the amounts already specified in
§§17.108, 17.110, or 17.111.

Currently, no veterans are charged a
VA copayment at the time of their
appointment. This is true whether such
care is furnished by a VA or non-VA
provider. Under current practice, if a
veteran has other health insurance, any
payment by the other health insurance
is first applied against the veteran’s VA
copayment liability, and if the third
party payment is equal to or greater than
the veteran’s copayment liability, the
veteran owes no VA copayment. Even if
a veteran does not have other health
insurance, VA does not bill the veteran
for the applicable copayment until after
the appointment. This VA practice has
been followed for years but has never
been prescribed in regulation.

For many veterans with other health-
care plans, the experience under the
Program will be the same as they would
experience receiving non-VA care under
another authority. Payments made by
the veteran’s health-care plan are
generally enough to extinguish the VA
copayment liability in full, and to the
extent this happens under the Program,
these veterans would owe no VA
copayment. If the other health-care plan
does not pay enough to cover the
amount of the VA copayment, the
veteran will be liable for the balance.

VA is making changes to §§17.108,
17.110, and 17.111 to make the veteran’s
experience under the Program more like
the veteran’s experience in VA facilities
and under other non-VA care authorities
described above. Specifically, VA is
establishing the copayment amount
under these authorities at $0 at the time
of service and, consistent with

§§17.108, 17.110, and 17.111, as
amended, VA will notify non-VA
providers that the VA copayment
amount required at the time of service
is $0. This ensures that VA’s
implementation of section 101(j), which
states that non-VA entities and
providers will collect at the time of
furnishing care or services any
copayment that would be required for
the receipt of the care or services at a
medical facility of the Department, is
consistent with VA practice under
existing non-VA care authorities and
addresses a number of practical
challenges, as described below.

While VA will authorize care in
advance of an appointment, VA may not
be able to determine the veteran’s
copayment liability until after VA
receives a report of what specific
services were furnished by the non-VA
provider. For care provided by VA,
there are specific copayment rates for
different types of appointments.
However, this coding practice is not
necessarily consistent with the practices
used by other health care providers.
Thus, VA cannot accurately assess a
veteran’s potential copayment liability
before care is actually furnished by the
non-VA provider. When VA has
received a report of what services were
provided, it can then determine the
proper copayment amounts for those
services in accordance with §§17.108,
17.110, and 17.111. Establishing the
copayment amount at $0 at the time of
services will ensure that VA is
consistently determining the copayment
responsibilities for eligible veterans.
This is also consistent with section
101(j)(1) of the Act, which provides that
the Secretary must require a copayment
from eligible veterans “only if such
eligible veteran would be required to
pay a copayment for the receipt of such
care or services at a medical facility of
the Department.” These changes to
§§17.108, 17.110, and 17.111 will
ensure that veterans are only liable for
copayments they would have paid if the
care or services had been provided in a
VA facility or under the standard non-
VA care program. We believe it is better
to ensure that veterans are liable only
for an appropriate copayment amount
that is determined after the appointment
than to institute a blanket requirement
at the point of service that may result in
either additional billing to the veteran
or reimbursement to the veteran.

Billing the veteran at the end of the
billing process is also consistent with
VA'’s practice under existing non-VA
care authorities. The difficulty in
determining the appropriate copayment
is present in the standard non-VA care
program, but is not an issue because
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when VA uses its existing authorities to
pay for non-VA care, VA is the primary
payer and can determine liabilities after
the care is furnished. Thus, VA has
resolved this issue through the standard
non-VA care program administratively
by calculating the copayment at the end
of the billing process. This is a more
efficient mechanism than assigning a
copayment upfront that could be wrong
and later determining that either
reimbursement or further collections are
needed.

VA is modifying § 17.108(b)(1) to note
that copayments will be determined as
set forth in paragraphs (b)(2), (b)(3), and
a new (b)(4) of that section. The new
paragraph (b)(4) provides that under the
Program, the copayment amount is $0 at
the time of service, and that the
copayment liability will be determined
at the end of the billing process. VA is
revising § 17.108(c)(1) to include an
exception as set forth in a new (c)(4) of
that section. VA is also making a minor
technical adjustment to paragraphs
(b)(1) and (c)(1) to include care pursuant
to a contract, provider agreement, or
sharing agreement consistent with the
authorized forms of agreement under
the Act. The new paragraph (c)(4)
includes the same language as the new
paragraph (b)(4). VA also is modifying
§§17.110(b) and 17.111(b) in a similar
way. The changes to § 17.110 provide
that veterans will owe a copayment of
$0 at the time they fill a prescription,
and the changes to § 17.111 read the
same as those in § 17.108. VA notes that
under the Program, only services that
are considered hospital care and
medical services may be furnished.
Section 17.111 authorizes both
institutional and non-institutional care,
but only non-institutional care is
considered part of hospital care or
medical services under §17.38(a)(1)(xi).

Section 17.1500 Purpose and Scope

Section 17.1500 states the purpose
and scope of the Program authorized by
section 101 of the Act. The Program is
funded with $10 billion in appropriated
resources in the Veterans Choice Fund
through section 802 of the Act. The
Program is authorized to continue until
the date the Veterans Choice Fund is
exhausted or until August 7, 2017,
whichever occurs first. Sec. 101(p),
Public Law 113-146, 128 Stat. 1754.
Section 17.1500(a) cites to the Act but
does not identify specifically the
alternate termination events specified in
the Act. When one of those events
occurs, VA will no longer have
authority to operate this Program.
Absent further amendments to the Act,
the Program will end upon the
occurrence of one of these events, at

which time VA will issue a direct final
rule to remove this regulation from the
Code of Federal Regulations.

Section 17.1500(b) defines the scope
of the Program as authorizing non-VA
hospital care and medical services to
eligible veterans through agreements
with eligible entities or providers. This
is consistent with section 101(a)(1)(A) of
the Act. Eligible veterans are described
in §17.1510, and eligible entities or
providers are described in § 17.1530.

The Act authorizes VA to provide
hospital care and medical services to
eligible veterans. VA has defined the
terms hospital care and medical services
through regulation at § 17.38, which
establishes the medical benefits
package. Any care that is covered by the
medical benefits package, including
prescriptions such as prescription
medications or prosthetic devices, may
be furnished through the Program, but
any services for which there are specific
eligibility criteria that must be met to
receive these services (such as dental
care) are still subject to those eligibility
standards.

Section 17.1505 Definitions

Section 17.1505 defines key terms for
the Program.

The term “appointment” is defined in
these regulations as an authorized and
scheduled encounter with a health care
provider for the delivery of hospital care
or medical services. The definition
excludes unscheduled visits and
emergency room visits because they are
not scheduled encounters and cannot be
authorized in advance. The purpose of
the Program is to offer veterans the
option to receive non-VA care if they
cannot obtain a scheduled visit from a
VA provider in a timely or
geographically convenient manner.
There is no indication in the law that it
was intended to authorize unscheduled
non-VA care. Emergency care would,
however, continue to be reimbursed by
VA consistent with 38 CFR 17.120-132
and 17.1000-1008. In short, if a veteran
visits a non-VA health care provider
without seeking authorization from VA
to schedule such an appointment, VA
cannot use Program funds to pay for the
services delivered and cannot provide
reimbursement after the fact.

“Attempt to schedule” is defined as
contact with a VA scheduler or VA
health care provider in which a stated
request for an appointment is made. The
contact must be with a VA employee
who is responsible for scheduling
appointments or with a VA health care
provider. This limitation will ensure
that an attempt to schedule only occurs
when an individual contacts someone
who has the capacity to actually

schedule an appointment or, in the case
of a VA health care provider, ensure that
a scheduler is made aware of the need
for an appointment. There must also be
a statement by the veteran that he or she
is requesting an appointment. If a
veteran does not request an
appointment, he or she would not have
attempted to schedule an appointment.
While VA will apply this standard
liberally, a veteran must indicate a
desire to be seen by a VA health care
provider. The requirement of an attempt
to schedule an appointment is
established under section 101(b)(2)(A)
of the Act as a prerequisite for certain
veteran eligibility under the Program;
that section states that veterans are
eligible under this Program if they
attempt or have attempted to schedule
an appointment with VA but were
unable to do so within the wait-time
goals of the Veterans Health
Administration.

The term “episode of care” is defined
to mean a necessary course of treatment,
including follow-up appointments and
ancillary and specialty services, that
lasts no longer than 60 days from the
date of the first appointment with a non-
VA health care provider under the
Program. Section 101(h) of the Act states
that VA must ensure that an eligible
veteran receives hospital care or
medical services, including follow up
care, ““for a period not exceeding 60
days.” If an eligible veteran requires
care beyond 60 days, and either the
veteran continues to qualify for the
Program based on residence or if VA
cannot schedule an appointment with
the veteran within the wait-time goals of
the Veterans Health Administration, we
will contact the veteran before the 60
days have expired to determine if the
veteran would like to continue receiving
care from the non-VA health care
provider. If the veteran does, VA will
issue a new authorization for up to
another 60 days.

A “health-care plan” has the same
definition as provided in section
101(e)(4) of the Act. The Act defines a
health-care plan as an insurance policy
or contract, medical or hospital service
agreement not administered by VA,
under which health services for
individuals are provided, or the
expenses of such services are paid,
except that it does not include any such
policy, contract, agreement, or similar
arrangement under the Medicare or
Medicaid programs or TRICARE.

A “residence” is defined as a legal
residence or personal domicile. A
residence cannot be a post office box or
non-residential point of delivery,
because the address of the place a
veteran resides is used to determine
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eligibility under §§17.1510(b)(2)—(4).
Sections 101(b)(2)(B)—(D) of the Act
define eligibility based upon travel
distance between a person’s residence
and a VA medical facility, and the
regulatory definition recognizes that a
post office box or other non-residential
point of delivery could not be used to
assess that eligibility criterion.
However, we have added that a
residence may be “seasonal,” and
consequently, a veteran may maintain
more than one residence, but only one
residence at a time. Therefore, if a
veteran lives in more than one location
during a year, the veteran’s residence is
the residence or domicile where the
person is staying at the time the veteran
wants to receive hospital care or
medical services through the Program.
For example, if a veteran lived in New
Hampshire during the summer months
but in Florida during the winter months,
and the veteran was seeking care in
January, the veteran’s residence in
Florida would be used as the basis for
determining his or her eligibility.
Allowing for seasonal or multiple
residences recognizes Congressional
intent to reach, through the Program,
those veterans who have geographical
challenges in reaching a VA medical
facility, without authorizing the use of
Program funds for individuals who in
fact are living near a VA medical facility
at the time that they need an
appointment. Homeless veterans
currently provide an address to VA that
is recorded in the Veterans Health
Information Systems and Technology
Architecture (VistA); this address is
used for other VHA benefits and may be
applied to veterans seeking to
participate in the Program as well. For
example, any homeless veteran who is
residing in a place supported by a
Department of Housing and Urban
Development (HUD)-VA Supportive
Housing (VASH) voucher can list that
address, and any veteran using one of
our community-based programs like the
Homeless Grant and Per Diem or Health
Care for Homeless Veterans programs
can supply the address of the service
provider.

The term “schedule” is defined to
mean identifying and confirming a date,
time, location, and entity or health care
provider for an appointment, as the term
appointment has been previously
defined.

A “VA medical facility” is defined as
a VA hospital, a VA community-based
outpatient clinic (CBOC), or a VA health
care center. We have included these
types of VA facilities because they
provide medical care or hospital
services that may be provided as part of
the Program. This is consistent with the

phrase “medical facility of the
Department,” as used in the Act in
section 101(b)(2)(B) and elsewhere. Vet
Centers, or Readjustment Counseling
Service Centers, are not considered a
VA medical facility because they do not
furnish hospital care or medical
services.

The term ‘“wait-time goals of the
Veterans Health Administration” is
defined to mean, unless changed by
further notice in the Federal Register, a
date that is not more than 30 days from
either the date that an appointment is
deemed clinically appropriate by a VA
health care provider, or if no such
clinical determination has been made,
the date a veteran prefers to be seen by
a health care provider capable of
furnishing the hospital care or medical
services required by the veteran. In the
event a VA health care provider
identifies a time range when care must
be provided (e.g., within the next 2
months), VA will use the last clinically
appropriate date for determining
whether or not such care is timely.
Section 101(s)(1) of the Act defines the
wait-time goals of the Veterans Health
Administration as being ‘“‘not more than
30 days from the date on which a
veteran requests an appointment for
hospital care or medical services from
[VA].” However, section 101(s)(2)
authorizes VA to identify a different
wait-time goal by submitting a report to
Congress within 60 days of the
enactment of the Act, and publishing
that goal in the Federal Register and on
a public Web site. On October 3, 2014,
VA exercised this option and submitted
a report to Congress; on October 17,
2014, VA published in the Federal
Register, and posted notice on its Web
site that it is adopting the definition
contained in this regulation. 79 FR
65219. This definition ensures that
clinical considerations and the
preferences of the veteran are taken into
account. In some cases, the date that a
veteran prefers to be seen for an
appointment may be the date on which
the veteran contacts VA for an
appointment. In other situations,
though, the date the veteran prefers to
receive hospital care or medical services
may not be for some time, such as if the
veteran is traveling, or if the veteran
would prefer to delay care. Defining
“wait-time goals of the Veterans Health
Administration” to include a
determination that an appointment is
clinically appropriate acknowledges the
primary reason for the appointment—to
provide clinically appropriate care. For
example, a VA health care provider may
determine that a veteran needs to be
seen, but that such a visit would not be

clinically useful until a certain time has
passed (e.g., 2 months from the current
appointment). This is a common
scenario in the delivery of health care
across the industry. In such a scenario,
the wait-time goals of the Veterans
Health Administration will be within 30
days of the date identified by a VA
health care provider as clinically
appropriate, even if the veteran requests
to schedule the appointment
immediately. In the event a VA health
care provider identifies a time range
when care must be provided (e.g.,
within the next 2 months), VA will use
the last clinically appropriate date for
determining whether or not such care is
timely. For example, if a provider
determines that a Veteran should be
seen in October, VA will use October 31
as the clinically appropriate date. If no
such clinical determination has been
made, utilizing the preferred date of an
appointment, rather than the date the
veteran contacted VA, better reflects
veterans’ preferences for when they
want to receive care. A veteran can
specify any date, including the date the
veteran contacts VA, as the preferred
date for an appointment. The 30-day
period established by this standard
would begin on that preferred date.

VA believes that it may be necessary
to make further revisions to its
standards for the Program in the future.
Specific metrics may evolve over time,
and the prescribed methods of
measurement today may not provide a
full picture of veterans’ experience in
accessing health care in the future. VA
has contracted with the Institute of
Medicine to independently identify
metrics that may be the basis for further
changes to this standard. VA will
carefully evaluate any recommendations
from the Institute of Medicine or other
sources and determine the most
appropriate means of addressing or
changing the standard, if warranted.
Any such changes to the goals will be
communicated through a report to
Congress, an update to VA’s Web site,
and a publication in the Federal
Register.

Section 17.1510 Eligible Veterans

VA will determine a veteran’s
eligibility to elect to receive non-VA
care through the Program using a two-
step process, consistent with the Act’s
structure and the requirements in
section 101(b).

First, the veteran must have enrolled
in the VA health care system under 38
CFR 17.36 on or before August 1, 2014,
or the veteran must be eligible for
hospital care and medical services
under 38 U.S.C. 1710(e)(1)(D) and be a
veteran described in 38 U.S.C.
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1710(e)(3). These requirements are
consistent with the standards
established in sections 101(b)(1)(A)—(B)
of the Act, and are included in
§§17.1510(a)(1)—(2). If a veteran meets
either of these requirements, the veteran
then must also meet a criterion
described in §17.1510(b), and must
provide the information required by
§17.1510(d).

Under §17.1510(b)(1), a veteran is
eligible if the veteran attempts, or has
attempted, to schedule an appointment
with a VA health care provider, but VA
has been unable to schedule an
appointment for the veteran within the
wait-time goals of the Veterans Health
Administration. As these terms are
defined, this would mean that VA is
unable to identify a particular date,
time, location, and entity or health care
provider within 30 days of the date that
the appointment was deemed clinically
necessary by a VA health care provider,
or, if no such clinical determination has
been made, the date that a veteran
prefers to be seen by a health care
provider capable of furnishing the
hospital care or medical services
required by the veteran. This is
consistent with the requirements in the
Act at section 101(b)(2)(A).

Under § 17.1510(b)(2), a veteran is
eligible if the veteran resides more than
40 miles from the VA medical facility
that is closest to the veteran’s residence.
This standard considers the distance
between a veteran’s residence, as
defined in § 17.1505, and any VA
medical facility, even if that facility
cannot provide the care that the veteran
requires. For example, if a veteran needs
cardiac care and lives 10 miles from a
VA community-based outpatient clinic
(CBOC) that only offers primary care
and mental health care, but 50 miles
from a VA medical facility that offers
cardiac care, the veteran would not be
eligible based on his or her proximity to
the CBOC. This interpretation is
consistent with the plain language of the
Act, which refers only to “the medical
facility of the Department that is closest
to the residence of the veteran,” without
allowing VA to consider whether the
facility can actually provide the care
needed by the veteran. Sec. 101(b)(2)(B),
Public Law 113-146, 128 Stat. 1754.
Additionally, the Conference Report
accompanying the legislation states that
veterans are eligible if they live “within
40 miles of a medical facility,” again
without regard to such facility’s ability
to provide the required care. H.R. Rpt.
113-564, p. 55. The use of the general
article “a” demonstrates that Congress
intended for this to refer to any facility,
rather than to a specific facility. Nothing
in the Act modifies or precludes VA

from using its existing statutory
authorities to furnish non-VA care, such
as under 38 U.S.C. 1703, 1725, 1728,
8111, or 8153. Those statutes and their
implementing regulations continue to
apply, and VA will use those authorities
as appropriate to ensure that veterans
are able to access care.

Under §17.1510(b)(3), a veteran is
eligible if the veteran’s residence is in
a state without a full-service (meaning
that it provides, on its own and not
through a joint venture, hospital care,
emergency medical services, and
surgical care having a surgical
complexity of standard) VA medical
facility and the veteran lives more than
20 miles from such a facility. This
language is consistent with the
requirements in section 101(b)(2)(C) of
the Act. As of the publication of this
rule, veterans in three states would
qualify under this standard: Alaska,
Hawaii, and New Hampshire. No
veteran residing in Alaska or Hawaii
lives within 20 miles of a full-service
VA medical facility in another state, but
some veterans residing in New
Hampshire do live within 20 miles of a
full-service VA medical facility that is
located in a bordering state. We note
that this specific, special eligibility for
veterans in states without full-service
VA medical facilities further supports
our view that the Act requires VA to
find veterans ineligible who live within
40 miles of a VA medical facility, even
if such facility cannot provide the
specific care required. When read as a
whole, the Act specifically addresses
the ability of a facility to provide care
only in section 101(b)(2)(C). We believe
that, in addition to the arguments
presented earlier in this rulemaking, the
legislative specificity in section
101(b)(2)(C) underscores the absence of
reference to this issue in section
101(b)(2)(B) of the Act.

As noted previously when discussing
the definition of residence, a veteran’s
residence may change throughout the
year but the veteran’s residence at the
time he or she wants to schedule an
appointment will determine his or her
eligibility under this paragraph. In the
prior example we presented, a veteran
who resides in New Hampshire in the
summer and in Florida in the winter
may be eligible under this paragraph
during the summer months, but not
during the winter.

We also note that the term “surgical
complexity of standard,” used in
§17.1510(b)(3)(i) and section
101(b)(2)(C)[)(III) of the Act, is a term
of art coined by VA to describe the
operative complexity of each VA
medical facility with an inpatient
surgical program. The designation of a

VA medical facility’s surgical
complexity as “‘standard” is used by VA
to establish infrastructure requirements
and compliance with VA quality
standards. A “standard” designation
refers to a VA facility that has the
appropriate infrastructure to provide at
least the most basic forms of surgical
care. VA has published a list of VA
medical facilities complying with at
least a standard level of surgical care on
the following Web site: www.va.gov/
health/surgery. VA will post notice on
this Web site of any changes to this list
of facilities.

Finally, under paragraph (b)(4) of this
section, a veteran who resides in a
location other than one in Guam,
American Samoa, or the Republic of the
Philippines that is 40 miles or less from
a VA medical facility can be eligible
under two scenarios. First, if the veteran
must travel by air, boat, or ferry to reach
such a VA medical facility, the veteran
is eligible for non-VA care under the
Program. This is consistent with the text
in sections 101(b)(2)(D)(i) and (ii)(I) of
the Act. Second, veterans who reside 40
miles or less from a VA medical facility
are eligible if they face an unusual or
excessive burden in accessing such a
facility due to geographical challenges.
Sec. 101(b)(2)(D)(ii)(II), Public Law 113—
146, 128 Stat. 1754. VA has interpreted
this standard through regulation so that
if the veteran’s travel to the nearest VA
medical facility is impeded by the
presence of a body of water (including
moving and still water) or a geologic
formation that cannot be crossed by
road, the veteran is eligible for non-VA
care under the Program. VA believes
that the emphasis on a geographical
challenge as referring only to naturally
occurring permanent or semi-permanent
conditions is consistent with the plain
meaning of the Act. While VA is able to
take into account other factors, such as
traffic or weather conditions or the
veteran’s health, when making
determinations regarding beneficiary
travel benefits provided under 38 CFR
part 70, the Act does not provide us the
authority to apply these or similar
factors in operating the Program because
it specifically limits eligibility to
geographical challenges without
allowing for environmental or
circumstantial challenges.

Under paragraph (c) of this section, a
veteran who changes his or her
residence and is participating in the
Choice Program must update VA about
the change within 60 days. A veteran’s
residence may be the basis for his or her
eligibility for the Program under
paragraphs (b)(2)—(b)(4) of this section,
so it is essential that VA have current
and accurate information to make an
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eligibility determination. Veterans who
are eligible based on being unable to be
seen within the wait-time goals of the
Veterans Health Administration must
also provide this information so VA can
determine if they would become eligible
based on residence. It is also important
that VA have accurate information about
a veteran’s residence to ensure we can
contact a veteran regarding any issues
and for billing purposes. We believe that
60 days is an appropriate period of time,
as it will allow veterans sufficient
opportunity to submit this information
while ensuring that VA has the ability
to make accurate determinations about
eligibility for the Program.

In addition to meeting the eligibility
criteria under paragraphs (a) and (b) of
this section, a veteran must also provide
to VA information about any health-care
plan under which the veteran is
covered. Section 17.1510(d) requires
that a veteran provide this information
to be able to receive authorized non-VA
care through the Program. This is
consistent with the requirement in the
Act in section 101(e)(1), which states
that before a veteran can receive
hospital care or medical services under
the Program, the veteran must provide
information about other health
insurance. Section 17.1510(d) requires a
veteran to submit information and
updated information to VA within 60
days if the veteran changes health-care
plans. We believe that 60 days is an
appropriate period of time, as it will
allow veterans sufficient time to submit
this information while ensuring that VA
has the ability to provide accurate
information to eligible entities and
providers under the Program.

Under §17.1510(e), VA will calculate
distance between a veteran’s residence
and the nearest VA medical facility
using a straight-line distance, rather
than the driving distance. The
Conference Report accompanying the
final bill provides strong support for
this interpretation, as it states, “In
calculating the distance from a nearest
VA medical facility, it is the Conferees’
expectation that VA will use geodesic
distance, or the shortest distance
between two points.” H.R. Rpt. 113—
564, p. 55. The shortest distance
between two points is a straight line, so
a veteran who is outside of a 40 mile
radius of a VA medical facility would be
eligible under this provision. VA
understands that actual travel distances
may be longer than 40 miles for some
veterans who reside within the 40 mile
radius based on the layout of roads or
other factors, and to the extent that such
travel is due to geographic challenges,
these veterans may be eligible for the
Program under § 17.1510(b)(4). These

veterans may also be eligible to receive
non-VA care under another authority.

Section 17.1515 Authorizing Non-VA
Care

Section 17.1515 describes the process
and requirements for authorizing non-
VA care under this Program.

Paragraph (a) states that eligible
veterans may choose between
scheduling an appointment with a VA
health care provider, being placed on an
electronic waiting list for a VA
appointment, or receiving authorized
non-VA hospital care or medical
services from an eligible entity or
provider. Section 101(c) of the Act
provides that eligible veterans can make
an election to have the Secretary
schedule an appointment for the veteran
with a VA health care provider, place
him or her on an electronic waiting list,
or authorize non-VA care. If a veteran
elects to receive VA care and VA is able
to schedule an appointment for the
veteran, even if such an appointment is
outside of the wait-time goals of the
Veterans Health Administration or is at
a facility more than 40 miles from the
veteran’s residence, we will do so.
Otherwise, we will place a veteran who
elects to receive VA care on an
electronic waiting list. We will continue
to track and report the average length of
time an individual must wait for an
appointment, disaggregated by medical
facility and type of care or services
needed. We will provide this facility-
level information at the time the veteran
makes his or her choice so the veteran
can make an informed election about
whether to receive hospital care or
medical services from a VA or non-VA
health care provider. Sections
101(c)(1)(A) and (c)(2) require VA to
schedule an appointment for a veteran
or place the veteran on an electronic
waiting list, which must be available to
determine the place of an eligible
veteran on the waiting list and to
determine the average length of time an
individual spends on a waiting list,
disaggregated by medical facility and
type of care or services needed. The Act
clearly specifies that this information
must be provided “for purposes of
allowing such eligible veteran to make
an informed election.” Sec. 101(c)(2)(B),
Public Law 113-146, 128 Stat. 1754.
Additionally, if the veteran elects to
receive care from a non-VA health care
provider, VA will notify the veteran by
the most effective means available, as
identified by the veteran, of the scope of
the authorization for care, thereby
complying with the requirements of
section 101(c)(1)(B)(ii).

Section 17.1515(b) states that eligible
veterans may specify a particular non-

VA entity or health care provider from
whom they wish to receive care, if the
entity or health care provider is eligible
under §17.1530. Section 101(a)(2) of the
Act establishes that veterans who are
eligible for the Program based upon the
wait-time standard have the right to
select the specific health care provider
they wish to see, so long as the provider
is eligible under the Act and under
§17.1530. The Act does not address
whether or not veterans who are eligible
based upon residence may select a
particular non-VA provider. VA is
filling this gap in the law by providing
these veterans the same opportunity to
select a particular provider as veterans
eligible based upon the wait-time
standard. Eligible veterans may
nevertheless choose not to make such a
selection, and in such a situation, those
veterans will be referred to an eligible
entity or provider identified by VA.

Section 17.1520 Effect on Other
Provisions

Section 17.1520 addresses the effect
of the Program on other provisions and
programs administered by VA.
Paragraph (a) of this section provides
that, generally, eligibility under the
Program does not affect a veteran’s
eligibility for hospital care or medical
services under the medical benefits
package or other benefits addressed in
part 17. If particular services, such as
health care for newborns of veterans
under 38 CFR 17.38(a)(xiv) and dental
benefits under §§17.160-17.169, have
unique eligibility standards, only
veterans who are eligible under
§17.1510 and meet the eligibility
standards for those services can elect to
receive non-VA care for them. Nothing
in the Act or these regulations waives
the eligibility requirements established
in other statutes or regulations.

The regulation also provides that
notwithstanding any other provision of
this part, VA will cover prescription
medications and other prescriptions
made while furnishing hospital care or
medical services through the Program.
This is consistent with section
101(a)(1)(A) of the Act, which requires
VA to furnish medical services to
eligible veterans under the Program, and
with 38 U.S.C. 1710. VA fills emergency
prescriptions written by non-VA health
care providers, but does not normally
fill prescriptions written by non-VA
providers when veterans receive
authorized non-VA care. However, we
interpret the requirement in section 101
to furnish hospital care and medical
services to include these benefits. The
terms “hospital care” and “medical
services” are defined through the
medical benefits package at 38 CFR
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17.38, which specifically includes
prescription drugs, including over-the-
counter drugs and medical and surgical
supplies available under the VA
national formulary system. 38 CFR
17.38(a)(1)(iii). Veterans receiving care
under the Program are eligible because
they either could not be seen within the
wait-time goals of the Veterans Health
Administration or because of their place
of residence. Typically, VA requires
veterans to visit a VA medical facility so
one of our providers can establish that
the prescription is medically needed
and appropriate for the patient.
Imposing such a requirement on
veterans eligible under the Program
would not make sense because their
eligibility is predicated on either being
unable to be seen within a timely
manner or because of difficulties they
face in traveling to a VA medical
facility. We believe this decision is
consistent with section 101(r) of the Act,
which states that nothing in section 101
shall be construed to alter the process
for filling and paying for prescription
medications. This regulation does not
alter how prescriptions are filled or
purchased. VA will pay for
prescriptions, including prescription
drugs, over-the-counter drugs, and
medical and surgical supplies
prescribed by eligible entities and
providers under the Program. However,
VA will only pay for those items that are
on the VA National Formulary, in
accordance with §17.38(a)(1)(iii), and
eligible veterans will be charged a VA
copayment, if applicable, as with all
other care and services offered under
the Program. If prosthetics are
prescribed as part of the care that is
provided under the Program, VA will
pay for these items as well.

Section 17.1520(b) states that VA will
be liable for any deductibles, cost-
shares, or copayments required by the
health-care plan of an eligible veteran
participating in the Program and owed
to the non-VA provider, to the extent
that such reimbursement does not result
in expenditures by VA for the furnished
care or services that exceed the rates
determined under § 17.1535. Currently,
non-VA providers who accept VA
payments for hospital care or medical
services must accept VA payment as
payment in full and cannot assess any
additional charges. 38 CFR 17.55 and
17.56. By contrast, VA is a secondary
payer under the Program for care and
services related to a nonservice-
connected disability. Under section
101(e)(3)(B)(ii) of the Act, VA is
authorized to pay the cost of care or
services that is not covered by a
veteran’s health-care plan, except that

VA’s payment may not exceed the rate
established under § 17.1535. We
interpret section 101(e)(3)(B)(ii) to
authorize VA to cover the balance due
the non-VA provider after any payment
by the veteran’s health-care plan and
any payment made by the veteran, and
to be liable for any copayments, cost-
shares, or deductibles required of the
veteran by the other health-care plan, up
to the amount established under
§17.1535.

Under the Program, the non-VA
provider is responsible for first billing
the veteran’s other health-care plan, if
the care provided under the Program is
related to a nonservice-connected
disability. Any payment made by a
health-care plan to the non-VA provider
reduces the amount owed by VA as the
secondary payer. If the balance due to
the non-VA provider, after any payment
by the veteran’s health-care plan and
any payment by the veteran, is less than
the rate established under §17.1535, VA
will, consistent with its authority in
section 101(e)(3)(B)(ii), cover the
veteran’s copayments, cost-shares, or
deductibles required by the health-care
plan. If the veteran paid any such costs
to the non-VA provider, VA will
reimburse the veteran for the paid costs.

To the extent the amount contributed
by the health-care plan would cover the
veteran’s VA copayment obligation, VA
will apply that amount to reduce the
veteran’s VA copayment obligation as
determined under §§17.108, 17.110,
and 17.111. In some instances, though,
veterans will still owe a VA copayment.
As is currently the case, to the extent
the veteran qualifies for a hardship
exemption or a waiver of that debt
under §§17.104 or 17.105, the veteran
may seek such relief. VA is establishing
a hotline, 1-866—-606—8198, that
veterans and health care providers can
call with questions about payments and
liabilities.

Paragraph (c) of this section addresses
the beneficiary travel program
administered under 38 CFR part 70.
This paragraph provides that veterans
who are eligible for beneficiary travel
under part 70 will be reimbursed for
travel to and from the location of the
eligible entity or provider who furnishes
hospital care or medical services for an
authorized appointment under the
Program, even if there is another non-
VA health care provider that is closer.
Current regulations governing the
beneficiary travel program at 38 CFR
70.30(b)(2) provide that VA will pay
mileage reimbursement for travel
between a beneficiary’s residence and
the closest non-VA health care provider
that could furnish such care. For
veterans who have the right to select a

provider of their own choice under
§17.1515(b), they may select a provider
who is slightly farther away from their
residence than another non-VA provider
who could furnish the same care. For
veterans who elect non-VA care, VA
may schedule an appointment with an
eligible non-VA entity or provider that
is farther away because that non-VA
provider can see the veteran sooner. We
believe that it is fair and consistent to
provide mileage reimbursement in these
instances. VA has authority under 38
U.S.C. 111(b)(2) to define the parameters
under which it will reimburse eligible
veterans for travel expenses, and VA is
exercising that authority here to help
veterans who obtain non-VA care
through the Program access non-VA
health care entities and providers.
Hence, § 17.1520(c) waives the
requirements of 38 CFR 70.30(b)(2) for
purposes of the Program.

Section 17.1525 Start Date for Eligible
Veterans

Section 17.1525 defines when eligible
veterans may begin receiving hospital
care and medical services through the
Program. VA is phasing in
implementation of the Program for
different categories of eligible veterans
to ensure that VA has the resources in
place to support care for these veterans.
Paragraph (a) of this section identifies
the start date for eligible veterans based
on which criterion in § 17.1510(b) they
meet. In paragraph (a)(1) of this section,
veterans who are eligible based on their
place of residence under 17.1510(b)(2)
through (b)(4) will be able to start
receiving hospital care and medical
services on the date of publication of
this rule. We are starting with this
population because it is more easily
identified and less subject to change
over time than those who are eligible
based on being unable to be seen within
the wait-time goals of the Veterans
Health Administration. Veterans eligible
under 17.1510(b)(1) will be able to start
receiving hospital care and medical
services no later than December 5, 2014.
Paragraph (b) of this section states that
notwithstanding the dates identified in
paragraph (a), VA may publish a Notice
in the Federal Register informing the
public that veterans may receive care
sooner. This will ensure VA has
flexibility so that if we determine we
have the necessary resources in place to
furnish care, we can begin doing so
without further delay.

Section 17.1530 Eligible Entities and
Providers

Section 17.1530 defines requirements
for non-VA entities and health care
providers to be eligible to be reimbursed
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for furnishing hospital care and medical
services to eligible veterans under the
Program. Paragraph (a) of this section
provides that an entity or provider must
be accessible to the veteran and be one
of the four entities specified in section
101(a)(1)(B) of the Act. These include
any health care provider that is
participating in the Medicare program
under title XVIII of the Social Security
Act (42 U.S.C. 1395 et seq.), including
any physician furnishing services under
such program; any Federally-qualified
health center (as defined in section
1905(1)(2)(B) of the Social Security Act
(42 U.S.C. 1396d(1)(2)(B)); the
Department of Defense; or the Indian
Health Service. Outpatient health
programs or facilities operated by a tribe
or tribal organization under the Indian
Self-Determination and Education
Assistance Act or by an urban Indian
organization receiving funds under title
V of the Indian Health Care
Improvement Act are defined as
Federally-qualified health centers in
section 1905(1)(2)(B) of the Social
Security Act and would be eligible
providers under section 101(a)(1)(B).

Additionally, the entity or provider
must not be a part of, or an employee
of, VA, or if the provider is an employee
of VA, he or she cannot be acting within
the scope of such employment while
providing hospital care or medical
services through the Program. Many of
VA'’s health care providers are also
appointed to other institutions, so if
these health care providers are
furnishing care under this Program, they
must be doing so on non-Department
time and using non-VA resources. The
Act specifically envisions that care
under the Program is provided by non-
VA resources, as demonstrated by
section 101(a)(3) of the Act, which
requires VA to coordinate through the
Non-VA Care Coordination Program the
furnishing of care and services under
this Program. Furthermore, non-VA care
is a general term applied throughout VA
to refer to any care furnished by a non-
VA entity or health care provider under
any authority or agreement. The title of
section 101 of the Act, “Expanded
availability of hospital care and medical
services for veterans through use of
agreements with non-Department of
Veterans Affairs entities,”” also clearly
demonstrates Congress’s intent that any
entity or provider that is a VA resource
should not be eligible to participate in
the Program.

Under § 17.1530(b), an entity or
provider must enter into an agreement
with VA to provide non-VA hospital
care or medical services under the
Program. This requirement is consistent
with section 101(a)(1)(A) of the Act.

This section of the Act also authorizes
VA to use agreements reached before the
enactment of the Act, so long as such
agreement is with an eligible entity or
provider as defined in section
101(a)(1)(B) of the Act. Agreements may
be formed by contract,
intergovernmental agreement, or a
provider agreement, consistent with
section 101(d)(1)(B) of the Act. Each
form of agreement must be executed by
a duly authorized Department official to
ensure that Federal resources are being
committed by a person with the
authority to do so. As an operational
matter, VA will, to the maximum extent
practicable and consistent with the
requirements of section 101, use
existing sharing agreements, existing
contracts, and other processes available
at VA medical facilities prior to using
provider agreements under this section.
This is consistent with the requirements
of section 101(d)(1)(A), as modified by
section 409 of Public Law 113-175.
Paragraph (c) of § 17.1530 defines
whether an entity or provider is
accessible to a veteran. Under section
101(a)(2) of the Act, a veteran who is
eligible for the Program based on being
unable to schedule an appointment
within the wait-time goals of the
Veterans Health Administration can
only select an entity or provider that is
accessible to the veteran. The broad
intent of the Act is to ensure that
veterans are able to be seen quickly and
close to their home. The Act did not
contemplate, for example, that a veteran
living in New York would have his or
her care in California and travel paid for
by VA. Under the Act, this accessibility
requirement technically only applies to
veterans who are eligible based on being
unable to be seen within the wait-time
goals of the Veterans Health
Administration. However, we believe
the same standard should apply when
any eligible veteran elects to receive
non-VA care under the Program because
it would be unfair to impose an
accessibility requirement to limit the
non-VA entities and providers available
to some veterans but not others. Also, in
those situations when a veteran does not
select a provider, it would be
inconsistent with the purpose of the Act
if VA were able to select a non-VA
provider who was inaccessible to
veterans whose basis for eligibility is
their residence. The factors identified in
§17.1530(c)(1)—(3) are intended to
ensure that, as often as possible,
veterans are able to access the care they
need from an entity or provider that can
see them quickly and that is at least as
close as the nearest VA medical facility.
VA will consider several factors when
determining whether an entity or

provider is accessible. Under
§17.1530(c)(1), VA will consider the
length of time an eligible veteran would
have to wait to receive hospital care or
medical services. One of the principal
issues the Act was intended to address
was extended wait times for hospital
care and medical services in VA
facilities. Senate Veterans’ Affairs
Committee Chairman Sanders explained
the purpose of the Program shortly
before the Senate passed an early
version of this bill by saying, “this
legislation says to veterans that if there
are long wait times, if they cannot get
into a facility in a reasonable time, they
can go out outside of . . . VA.” See 160
Cong. Rec. S3591 (June 11, 2014). By
considering the length of time a veteran
would have to wait to receive hospital
care or medical services from a non-VA
entity or provider, VA can ensure that
veterans receive care as quickly as
possible. If a veteran selects a provider
who cannot see the veteran for several
months, VA would probably determine
that provider was inaccessible.
Alternatively, under this standard, there
may be several eligible entities or
providers who could provide care more
quickly than VA could, and in such a
situation, in those instances when an
eligible veteran does not specify a
particular eligible entity or provider, VA
could select the eligible entity or
provider that is able to schedule the
earliest appointment for the eligible
veteran.

Under §17.1530(c)(2), VA will
consider the qualifications of the entity
or provider to furnish the hospital care
or medical services the veteran requires.
If an entity or provider does not have
the expertise or equipment necessary to
provide the required care or services,
the needed care is not accessible from
that provider, and VA will not authorize
a patient to receive hospital care or
medical services from that entity or
provider. This will ensure that veterans
have access to, and can receive, the care
they need and that appropriated
resources are spent only for services that
actually can be delivered.

Under §17.1530(c)(3), VA will
consider the distance between the
eligible veteran’s residence and the
entity or provider. Three of the four
bases for eligibility under the Program
focus on the residence of the veteran,
and therefore we believe that travel
distance was a clear concern and focus
of the Act. If a veteran has to travel long
distances to receive care, then these
non-VA providers may be no more
accessible than a VA medical facility
that is more than 40 miles away from
the veteran’s residence.
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VA will consider these factors
together. Sometimes, there may be
several eligible entities or providers that
could deliver care close to the veteran’s
residence, and in such a scenario,
distance likely will not matter. In other
situations, there may only be one
provider near the veteran’s residence,
but this provider either has extended
wait times or lacks the expertise or
equipment to provide the necessary
care. VA will need to balance these
competing interests and the preference
of the veteran to determine whether or
not an entity or provider is accessible.
We will also make accessibility
determinations on a case-by-case basis,
considering each veteran’s specific
needs and ability to travel, as well as
changes in the status of a non-VA entity
or provider. For example, VA might find
a health care provider inaccessible to a
veteran in one month because the
provider cannot see new patients in a
timely manner or because the provider
lacks the qualifications to treat a
particular condition. But the following
month, VA might find that same health
care provider accessible to the same
veteran because the provider’s wait time
has decreased or the provider has
gained expertise through a newly hired
health care provider.

Under §17.1530(d), a non-VA
provider must maintain at least the
same or similar credentials and licenses
as required by VA of its own providers.
This requirement is codified in section
101(i)(1) of the Act, which also provides
further support for the qualification
standard in paragraph (c)(2) of this
section. The agreement VA reaches with
the non-VA entity or provider will
clarify the requirement referenced in
§17.1530(d). These requirements will be
the same or similar to the requirements
included in VA policy and are also
available through Veterans Health
Administration (VHA) Handbook
1100.19 and VHA Directive 2012—030,
available online at: http://www.va.gov/
vhapublications/. Non-VA health care
entities or providers must submit
verification of this information to VA at
least once per 12-month period to
continue to remain eligible under this
Program. This requirement is consistent
with section 101(i)(2) of the Act.

For purposes of the Program,
qualifications of non-VA providers will
be set forth in the terms of the
agreement with VA, but, in accordance
with the Act, those terms must specify
requirements that are ““at least the same
or similar credentials and licenses” as
those required of VA providers. Sec.
101(i)(1), Public Law 113-146, 128 Stat.
1754. We also note that to the extent
there may be concerns about the

qualifications of a particular provider,
section 101(a)(1)(B) of the Act requires
that eligible entities and providers of
non-VA care must either be Federal
providers themselves (the Department of
Defense or the Indian Health Service), a
Federally-qualified health center, or be
a participating provider in the Medicare
program. Accordingly, these non-VA
entities and providers have already met
quality standards established in Federal
law.

Entities are not required by the Act to
maintain the same or similar credentials
and licenses as VA providers because
entities are not direct health care
providers. Any entities that are eligible
to provide care through the Program
must ensure that any of their providers
furnishing care and services through the
Program meet these standards. If an
eligible entity has more than one
provider furnishing hospital care or
medical services under this Program,
the entity may submit the information
required by paragraph (d) of this section
on behalf of its providers. This will
reduce the administrative
responsibilities of each provider and VA
by allowing for a consolidated
submission of information.

Although not addressed in the
regulation, eligible entities and
providers furnishing hospital care and
medical services to eligible veterans
through the Program, to the extent
possible, should submit medical records
back to VA in an electronic format. This
will ensure that the veteran’s medical
record is as complete as possible to
provide quality care in a timely manner.
The agreements VA reaches with
eligible entities and providers will
clarify this requirement.

Section 17.1535 Payment Rates and
Methodologies

Section 17.1535 addresses payment
rates and payment methodologies.

Section 17.1535(a) addresses payment
rates. This paragraph states that rates
will be negotiated and set forth in an
agreement between VA and an eligible
entity or provider. This is consistent
with sections 101(d)(1)(A) and (d)(2)(A)
of the Act.

Section 17.1535(a)(1) establishes the
default payment rule that
reimbursement rates under the Program
will not exceed the applicable Medicare
rate under Title XVIII of the Social
Security Act. This limitation is
established in section 101(d)(2)(B)(i) of
the Act.

Section 17.1535(a)(2) states that VA
may pay a rate higher than the default
Medicare rate to an eligible entity or
provider in a highly rural area, so long
as such rate is still determined by VA

to be fair and reasonable. A highly rural
area is an area located in a county that
has fewer than seven individuals
residing in that county per square mile.
This limited exception to the default
Medicare rate is specifically
contemplated, and narrowly
circumscribed, by section
101(d)(2)(B)(ii) of the Act. The
limitation that such rate be determined
by VA to be fair and reasonable is
necessary to ensure that VA is
committing and using budgetary
resources appropriately.

Section 17.1535(a)(3) addresses
situations where there is no Medicare
rate. As cited above, section 101(d)(2)(B)
of the Act establishes that, except in
highly rural areas, VA must pay the
Medicare rate. However, there are
certain types of care, such as obstetrics/
gynecological and dental care, that are
authorized by the VA medical benefits
package in 38 CFR 17.38 but for which
Medicare does not have established
rates. The Act does not address the
appropriate rate in such a situation.
Because Congress did not address what
rate can be paid when Medicare rates do
not exist, we must fill the gap left by the
law. See Chevron U.S.A., Inc. v NRDC,
467 U.S. 837, 842—-843 (1984).

Under § 17.1535(a)(3), VA follows the
process and methodology outlined in
specified paragraphs of 38 CFR 17.55
and 17.56, to the extent these
paragraphs are consistent with the
requirements of section 101 of the Act,
when there are no available rates as
described in §17.1535(a)(1). Sections
17.55 and 17.56 establish rates for
payment for care provided to veterans
by non-VA providers under different
authorities than the Act. Paragraphs (g)
and (k) of §17.55 conflict with the Act
and therefore are not applicable to
payments made under the Program and
would not be followed. Section 17.55(g),
for example, states that payment by VA
is payment in full, and the health care
provider or agent may not impose any
additional charge on a veteran or his or
her health care insurer for any inpatient
services for which payment is made by
VA. This is inconsistent with sections
101(e) and 101(j) of the Act, which, as
discussed above, specifically require
billing to a health-care plan and
copayments by a veteran for services
rendered. Section 17.55(k) states that
VA will not pay more than the amount
determined under paragraphs (a)—(j) of
§17.55 or the negotiated amount, but
§17.1535(a) already establishes a rate
ceiling for payments made under the
Program. Sections 17.55(j) and 17.56(b)
address payment for care furnished in
Alaska, but section 101 of the Act does
not permit us to follow these rates. If the
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Act is further modified by Congress to
provide flexibility to pay different rates,
VA will comply with the new statutory
requirements and will follow any
methodologies in §§17.55 and 17.56
that are consistent with those
requirements.

Section 17.1535(b) details payment
responsibilities. Section 17.1535(b)(1)
concerns payments for care related to a
nonservice-connected disability. VA
defines a nonservice-connected
disability consistent with 38 CFR 3.1(1).
This longstanding VA definition is
consistent with section 101(e)(3)(C) of
the Act, as well as the use of that term
in other VA programs. We believe that
using this definition will result in the
same outcomes as the definition
presented in the Act and is more
familiar to the VA staff who will be
administering the Program. VA has
defined the term “‘nonservice-
connected” at 38 CFR 3.1(1) to refer to
a disability that was not incurred or
aggravated in line of duty in the active
military, naval, or air service. The
Veterans Benefits Administration (VBA)
is responsible for making
determinations about whether a specific
disability is service connected or not,
and any disability that VBA has not
identified as service connected is
considered nonservice connected.

When a veteran is seeking care for a
nonservice-connected disability through
the Program, the health-care plan of the
eligible veteran, if one exists, is
primarily responsible for paying the
eligible entity or provider for authorized
hospital care or medical services that
are furnished to an eligible veteran. This
is consistent with the requirements of
section 101(e)(3)(A) of the Act. The
health-care plan is only responsible to
the extent the care or services are
covered by the health-care plan; this is
again consistent with the language of
section 101(e)(3)(A) of the Act. VA will
be responsible for promptly paying only
the amount that is not covered by the
health-care plan, except VA cannot pay
more than the rate determined under
§17.1535(a).

Section 101(e)(3)(B) of the Act defines
when VA is secondarily responsible for
care. The Act states that the eligible
entity or provider is responsible for
seeking reimbursement for the cost of
furnishing hospital care or medical
services from the health-care plan of the
veteran, if applicable, and VA is
responsible for only paying for the VA-
authorized service to the extent not
covered by such health-care plan. Under
section 101(d)(2)(C) of the Act, an
eligible entity or provider cannot collect
more than the negotiated rate for the
furnishing of care or services. If a

veteran is required to make a VA
copayment under section 101(j) of the
Act and §17.1520(b) of this regulation,
the copayment will be applied to the
rate established by § 17.1535(a). This
will, in turn, reduce VA’s ultimate
liability.

Paragraph (b)(2) of this section
provides that if hospital care or medical
services are being furnished for a
service-connected disability or pursuant
to 38 U.S.C. 1710(e), 1720D, or 1720E,
VA is solely responsible for paying the
eligible entity or provider for such
hospital care or medical services. VA
has defined the term “‘service-
connected” at 38 CFR 3.1(k) to mean,
with respect to a disability, that such
disability was incurred or aggravated in
line of duty in the active military, naval,
or air service. VA only has authority to
recover or collect reasonable charges
from a health-care plan when the care
is being furnished for a nonservice-
connected disability, so VA cannot
collect such charges when service-
connected care is involved. 38 U.S.C.
1729. The Act is silent in terms of
collecting payment for service-
connected care, so VA believes its
existing authorities should apply here.
The three additional authorities cited,
38 U.S.C. 1710(e), 1720D, and 1720E,
are what VA refers to as special
authorities, which require VA to furnish
care based on certain conditions or
exposures associated with military
service. Excluding hospital care and
medical services furnished under these
authorities from liability by health-care
plans is consistent with VA’s past
practice and with the intent and
language of section 101(e)(3) of the Act.
VA is developing a separate rulemaking
that would specifically restrict the
ability of VA to collect charges from
health-care plans for care provided
under these special authorities. Both
that proposed rulemaking and this
rulemaking are consistent with current
practice.

Paragraph (c) of this section states that
VA will only pay for hospital care or
medical services authorized by VA.
Accordingly, if in the course of
providing authorized care or services
under the Program, the eligible entity or
provider determines that additional
hospital care or medical services are
necessary beyond what VA has
authorized, the eligible entity or
provider must contact VA for
authorization prior to furnishing such
care or services, in order for such care
and services to be paid for by VA under
the Program. Section 101(h) of the Act
requires that, at the election of the
veteran, VA must ensure that a veteran
receives such hospital care or medical

services through the completion of the
episode of care, including all specialty
and ancillary services deemed necessary
as part of the recommended treatment.
We believe that the language “deemed
necessary”’ authorizes VA to make such
determinations. This belief is supported
by the Conference Report of the final
bill, which stated, “When coordinating
care for eligible veterans through the
Non-VA Care Coordination program, the
Department should attempt to ensure
when an appointment is authorized, the
eligible veteran receives care within an
appropriate time period, as defined by
medical necessity as determined by the
referring physician, or a mandatory time
period established by the Secretary
when the request for care is not initiated
by a physician.” H.R. Rpt. 113-564, p.
55, (emphasis added). In this context,
the referring physician would be a VA
health care provider. Furthermore, for
non-VA care authorized under other
statutes, VA must periodically review
the necessity for continuing such care.
38 U.S.C. 1703(b). We interpret the
language in section 101(h) of the Act to
impose a similar obligation to ensure
that VA has not entered into an open-
ended commitment. VA will craft
authorizations for non-VA care to
ensure that veterans can receive the
episode of care they need, including
specialty and ancillary service, from
eligible entities and providers. While
some episodes of care may only involve
a single visit, such as a specific
procedure or test, others may involve
multiple visits. VA will authorize only
the care that it deems necessary as part
of the treatment plan; if a non-VA health
care provider believes that additional
services are needed beyond 60 days or
outside the scope of the initial course of
treatment that was authorized, the
health care provider must contact VA
prior to administering such care to
ensure that this care is authorized and
therefore will be paid for by VA. These
provisions are included so that veterans
are not subjected to unapproved
procedures and tests, and so that
appropriated resources are not used for
unapproved care or services.

Also, there must be an actual
encounter with a health care provider,
who is either an employee of an entity
in an agreement with VA or who is
furnishing care through an agreement
the health care provider has entered into
with VA, and such encounter must
occur after an election is made by an
eligible veteran. The encounter may be
virtual through use of telehealth or other
technologies, but the health care
provider must furnish hospital care or
medical services during the
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appointment. This will ensure that VA
only pays for hospital care or medical
services that were actually furnished,
and is consistent with the Act’s
requirement in section 101(m) that the
Department does not pay for care or
services that were not furnished to an
eligible veteran.

Section 17.1540 Claims Processing
System

Section 17.1540 provides general
requirements for a VA claims processing
system. This is required by section
101(k) of the Act. Paragraph (a) of this
section establishes the claims
processing system within the Chief
Business Office of the Veterans Health
Administration. This is required by
section 101(k)(3) of the Act. The system
will process and pay bills or claims for
authorized hospital care and medical
services furnished to veterans through
the Program, as required by section
101(k)(2).

Paragraph (b) of this section
establishes responsibility for overseeing
the system with the Chief Business
Office of the Veterans Health
Administration. Section 101(k)(3)
requires this assignment of authority.

Paragraph (c) of this section states that
the system will receive requests for
payment from eligible entities and
providers for hospital care or medical
services furnished to eligible veteran,
and that the system will provide
accurate and timely payments for claims
received under the Program. This is
required by section 101(k) and section
105 of the Act.

Administrative Procedure Act

The Secretary of Veterans Affairs
finds that there is good cause under 5
U.S.C. 553(b)(B) and (d)(3) to dispense
with the opportunity for advance notice
and opportunity for public comment
and good cause to publish this rule with
an immediate effective date. Section
101(n) of the Act requires publication of
an interim final rule no later than
November 5, 2014, the date that is 90
days after the date of the enactment of
the law. We interpret this mandate to
mean that, as a matter of law, it is
impracticable and contrary to law and
the public interest to delay this rule for
the purpose of soliciting advance public
comment or to have a delayed effective
date.

VA is making the rule effective for
certain veterans prior to the usual 30
day delay for an interim final rule to
allow VA to begin furnishing hospital
care and medical services immediately
to certain eligible veterans. Delaying
implementation could result in delayed
health care for these veterans, which

could have unpredictable negative
health effects.

For the above reasons, the Secretary
issues this rule as an interim final rule.
However, VA will consider and address
comments that are received within 120
days of the date this interim final rule
is published in the Federal Register.

Effect of Rulemaking

Title 38 of the Code of Federal
Regulations, as revised by this interim
final rulemaking, represents VA’s
implementation of its legal authority on
this subject. Other than future
amendments to this regulation or
governing statutes, no contrary guidance
or procedures are authorized. All
existing or subsequent VA guidance
must be read to conform with this
rulemaking if possible or, if not
possible, such guidance is superseded
by this rulemaking.

Paperwork Reduction Act

This interim final rule includes a
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3521) that requires
approval by the Office of Management
and Budget (OMB). Accordingly, under
44 U.S.C. 3507(d), VA has submitted a
copy of this rulemaking to OMB for
review.

OMB assigns a control number for
each collection of information it
approves. VA may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. Sections 17.1510(d),
17.1515, and 17.1530 contain a
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3521). If OMB does not
approve the collection of information as
requested, VA will immediately remove
the provisions containing a collection of
information or take such other action as
is directed by OMB.

Comments on the collection of
information contained in this interim
final rule should be submitted to the
Office of Management and Budget,
Attention: Desk Officer for the
Department of Veterans Affairs, Office
of Information and Regulatory Affairs,
Washington, DC 20503, with copies sent
by mail or hand delivery to the Director,
Regulation Policy and Management
(02REG), Department of Veterans
Affairs, 810 Vermont Avenue NW.,
Room 1068, Washington, DC 20420; fax
to (202) 273-9026; or through
www.Regulations.gov. Comments
should indicate that they are submitted
in response to “RIN 2900—-AP24—
Expanded Access to Non-VA Care
through the Veterans Choice Program.”

A comment to OMB is best assured of
having its full effect if OMB receives it
within 30 days of publication. This does
not affect the deadline for the public to
comment on the rule.

VA considers comments by the public
on proposed collections of information
in—

¢ Evaluating whether the proposed
collections of information are necessary
for the proper performance of the
functions of VA, including whether the
information will have practical utility;

¢ Evaluating the accuracy of VA’s
estimate of the burden of the proposed
collections of information, including the
validity of the methodology and
assumptions used;

¢ Enhancing the quality, usefulness,
and clarity of the information to be
collected; and

e Minimizing the burden of the
collections of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submission of
responses.

The amendments to title 38 CFR part
17 contain collections of information
under the Paperwork Reduction Act of
1995 for which we are requesting
approval by OMB. These collections of
information are described immediately
following this paragraph, under their
respective titles.

Title: Election to Receive Authorized
Non-VA Care and Selection of Provider
for the Veterans Choice Program.

Summary of collection of information:
Section 17.1515 requires eligible
veterans to notify VA whether the
veteran elects to receive authorized non-
VA care through the Veterans Choice
Program, be placed on an electronic
waiting list, or be scheduled for an
appointment with a VA health care
provider. Section 17.1515(b)(1) also
allows eligible veterans to specify a
particular non-VA entity or health care
provider, if that entity or provider meets
certain requirements.

Description of the need for
information and proposed use of
information: The information is
required by the Act. Section 101(c) of
Public Law 113-146 requires an eligible
veteran to make an election to receive
authorized non-VA care through the
Veterans Choice Program, be placed on
an electronic waiting list, or be
scheduled for an appointment with a
VA health care provider. Section
101(a)(2) authorizes certain eligible
veterans to select a non-VA health care
provider, and through regulation at
§ 17.1515(b), all eligible veterans may
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select a non-VA health care provider
that is eligible under § 17.1530. This
information is necessary because VA
must know what the veteran’s choice is
and whom the veteran would like to see
for an appointment.

Description of likely respondents:
Eligible veterans seeking authorization
to receive non-VA care through the
Veterans Choice Program.

Estimated number of respondents per
year: 440,794 eligible persons.

Estimated frequency of responses per
year: 12.64 times per year.

Estimated average burden per
response: 2 minutes.

Estimated total annual reporting and
recordkeeping burden: 185,721 hours.

Title: Health-Care Plan Information
for the Veterans Choice Program.

Summary of collection of information:
Section 17.1510(d) requires eligible
veterans to submit to VA information
about their health-care plan to
participate in the Veterans Choice
Program.

Description of the need for
information and proposed use of
information: The information is
required by the Act. Section 101(e)(1) of
Public Law 113-146 requires an eligible
veteran to provide to the Secretary
information on any health-care plan
under which the eligible veteran is
covered. This information is necessary
because the veteran’s other health-care
plan is primarily responsible for paying
for hospital care or medical services
furnished through the Veterans Choice
Program for a nonservice-connected
disability.

Description of likely respondents:
Eligible veterans seeking authorization
to receive non-VA care through the
Veterans Choice Program.

Estimated number of respondents per
year: 440,794 eligible persons.

Estimated frequency of responses per
year: 1.2 times per year.

Estimated average burden per
response: 10 minutes.

Estimated total annual reporting and
recordkeeping burden: 88,159 hours.

Title: Submission of Medical Record
Information under the Veterans Choice
Program.

Summary of collection of information:
Participating eligible entities and
providers are required to submit a copy
of any medical record related to hospital
care or medical services furnished
under this Program to an eligible
veteran.

Description of the need for
information and proposed use of
information: The information is
required by the Act. Section 101(1) of
Public Law 113-146, as amended by
section 409 of Public Law 113-175,

requires VA to ensure that any health
care provider that furnishes care or
services under the Program to an
eligible veteran submits to VA a copy of
any medical record related to the care or
services that were provided. This is
necessary to ensure continuity of care
for the health and well-being of the
veteran.

Description of likely respondents:
Eligible entities and health care
providers furnishing hospital care or
medical services to eligible veterans
through the Veterans Choice Program.

Estimated number of respondents per
year: 187,000 eligible persons.

Estimated frequency of responses per
vear: 29.80 times per year.

Estimated average burden per
response: 5 minutes.

Estimated total annual reporting and
recordkeeping burden: 464,428 hours.

Title: Submission of Information on
Credentials and Licenses by Eligible
Entities or Providers.

Summary of collection of information:
Section 17.1530 requires eligible entities
and providers to submit verification that
the entity or provider maintains at least
the same or similar credentials and
licenses as those required of VA’s health
care providers, as determined by the
Secretary.

Description of the need for
information and proposed use of
information: The information is
required by the Act. Section 101(i) of
Public Law 113-146 requires non-VA
entities or providers to maintain the
same or similar credentials and licenses
as those required of health care
providers of the Department, as
determined by the Secretary, and to
submit not less than once per year
verification of such licenses and
credentials maintained by the health
care provider. Under the interim final
rule, an eligible entity may submit this
information on behalf of its providers.
This information is necessary to ensure
that non-VA entities and providers who
are furnishing hospital care and medical
services to eligible veterans are meeting
the same quality standards as VA health
care providers.

Description of likely respondents:
Eligible entities or providers furnishing
hospital care and medical services
through the Veterans Choice Program.

Estimated number of respondents per
year: 187,000 eligible persons.

Estimated frequency of responses per
year: 1 time per year.

Estimated average burden per
response: 5 minutes.

Estimated total annual reporting and
recordkeeping burden: 15,583 hours.

VA is also developing a survey to
understand veteran satisfaction with

receipt of care under the Veterans
Choice Program. The information is
required by the Act. Section 101(q)(2)(D)
of Public Law 113-146 requires VA to
report to Congress the results of a survey
of eligible veterans who have received
care or services under this Program on
the satisfaction of such eligible veterans
with the care or services they received.
This information is necessary because
VA must report this information to
Congress, and this feedback will help
VA better understand whether veterans
like the Program. A separate notice will
be published in the Federal Register
providing more information about the
planned veteran satisfaction survey.

Executive Orders 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, and other advantages;
distributive impacts; and equity).
Executive Order 13563 (Improving
Regulation and Regulatory Review)
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. Executive Order
12866 (Regulatory Planning and
Review) defines a “‘significant
regulatory action,” requiring review by
the Office of Management and Budget
(OMB), unless OMB waives such
review, as “‘any regulatory action that is
likely to result in a rule that may: (1)
Have an annual effect on the economy
of $100 million or more or adversely
affect in a material way the economy, a
sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities;
(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency; (3)
Materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) Raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.”

The economic, interagency,
budgetary, legal, and policy
implications of this regulatory action
have been examined, and it has been
determined that this is an economically
significant regulatory action under
Executive Order 12866. VA’s regulatory
impact analysis can be found as a
supporting document at http://
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www.regulations.gov, usually within 48
hours after the rulemaking document is
published. Additionally, a copy of the
rulemaking and its regulatory impact
analysis are available on VA’s Web site
at http://www.va.gov/orpm/, by
following the link for “VA Regulations
Published From FY 2004 Through Fiscal
Year to Date.”

Congressional Review Act

This regulatory action is a major rule
under the Congressional Review Act, 5
U.S.C. 801-08, because it may result in
an annual effect on the economy of $100
million or more. Although this
regulatory action constitutes a major
rule within the meaning of the
Congressional Review Act, 5 U.S.C.
804(2), it is not subject to the 60-day
delay in effective date applicable to
major rules under 5 U.S.C. 801(a)(3)
because the Secretary finds that good
cause exists under 5 U.S.C. 808(2) to
make this regulatory action effective on
the date of publication, consistent with
the reasons given for the publication of
this interim final rule. Congress directed
VA to publish an interim final rule
within 90 days of the date of enactment
of the law, and further delay in
expanding access to non-VA care for
eligible veterans could result in the
deterioration of their health.
Accordingly, the Secretary finds that
additional advance notice and public
procedure thereon are impractical,
unnecessary, and contrary to the public
interest. In accordance with 5 U.S.C.
801(a)(1), VA will submit to the
Comptroller General and to Congress a
copy of this regulatory action and VA’s
Regulatory Impact Analysis.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
1 year. This interim final rule will have
no such effect on State, local, and tribal
governments, or on the private sector.

Regulatory Flexibility Act

The Secretary hereby certifies that
this interim final rule will not have a
significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. This
interim final rule will not have a
significant economic impact on
participating eligible entities and
providers who enter into agreements

with VA. To the extent there is any such
impact, it will result in increased
business and revenue for them. We also
do not believe there will be a significant
economic impact on insurance
companies, as claims will only be
submitted for care that will otherwise
have been received whether such care
was authorized under this Program or
not. Therefore, pursuant to 5 U.S.C.
605(b), this rulemaking is exempt from
the initial and final regulatory flexibility
analysis requirements of 5 U.S.C. 603
and 604.

Catalog of Federal Domestic Assistance

The Catalog of Federal Domestic
Assistance numbers and titles for the
programs affected by this document are
as follows: 64.007, Blind Rehabilitation
Centers; 64.008, Veterans Domiciliary
Care; 64.009, Veterans Medical Care
Benefits; 64.010, Veterans Nursing
Home Care; 64.011, Veterans Dental
Care; 64.012, Veterans Prescription
Service; 64.013, Veterans Prosthetic
Appliances; 64.014, Veterans State
Domiciliary Care; 64.015, Veterans State
Nursing Home Care; 64.016, Veterans
State Hospital Care; 64.018, Sharing
Specialized Medical Resources; 64.019,
Veterans Rehabilitation Alcohol and
Drug Dependence; 64.022, Veterans
Home Based Primary Care; and 64.024,
VA Homeless Providers Grant and Per
Diem Program.

Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs. Jose
D. Riojas, Chief of Staff, Department of
Veterans Affairs, approved this
document on October 30, 2014, for
publication.

List of Subjects in 38 CFR Part 17

Administrative practice and
procedure, Alcohol abuse, Alcoholism,
Claims, Day care, Dental health, Drug
abuse, Government contracts, Grant
programs—health, Grant programs—
veterans, Health care, Health facilities,
Health professions, Health records,
Homeless, Mental health programs,
Nursing homes, Reporting and
recordkeeping requirements, Travel and
transportation expenses, Veterans.

Dated: October 31, 2014.
William F. Russo,
Acting Director, Office of Regulation Policy
& Management, Office of the General Counsel,
U.S. Department of Veterans Affairs.

For the reasons set out in the
preamble, VA amends 38 CFR part 17 as
follows:

PART 17—MEDICAL

m 1. The authority citation for part 17
continues to read as follows:

Authority: 38 U.S.C. 501, and as noted in
specific sections.

m 2. Amend §17.108 by:
m a. Revising paragraph (b)(
m b. Adding paragraph (b)(4
m c. Revising paragraph (c)(1).
m d. Adding paragraph (c)(4).
m e. Revising the authority citation at
the end of the section.

The revisions and additions read as
follows:

1).
)

§17.108 Copayments for inpatient hospital
care and outpatient medical care.
* * * * *

(b) Copayments for inpatient hospital
care. (1) Except as provided in
paragraphs (d) or (e) of this section, a
veteran, as a condition of receiving
inpatient hospital care provided by VA
(provided either directly by VA or
obtained by VA by contract, provider
agreement, or sharing agreement), must
agree to pay VA (and is obligated to pay
VA) the applicable copayment, as set
forth in paragraph (b)(2), (b)(3), or (b)(4)
of this section.

(4) For inpatient hospital care
furnished through the Veterans Choice
Program under § 17.1500 through
17.1540, the copayment amount at the
time of furnishing such care or services
by a non-VA entity or provider is $0. VA
will determine and assess the veteran’s
copayment amount at the end of the
billing process, but at no time will a
veteran’s copayment be more than the
amount identified in paragraphs (b)(2)
or (b)(3) of this section.

* * * * *

(c) Copayments for outpatient medical
care. (1) Except as provided in
paragraphs (d), (e), or (f) of this section,
a veteran, as a condition for receiving
outpatient medical care provided by VA
(provided either directly by VA or
obtained by VA by contract, provider
agreement, or sharing agreement), must
agree to pay VA (and is obligated to pay
VA) a copayment as set forth in
paragraph (c)(2) or (c)(4) of this section.

(4) For outpatient medical care
furnished through the Veterans Choice
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Program under § 17.1500 through
17.1540, the copayment amount at the
time of furnishing such care or services
by a non-VA entity or provider is $0. VA
will determine and assess the veteran’s
copayment amount at the end of the
billing process, but at no time will a
veteran’s copayment be more than the
amount identified in paragraph (c)(2) of
this section.

* * * * *

(Authority: 38 U.S.C. 501, 1710, 1730A, Sec.
101, Pub. L. 113-146, 128 Stat. 1754)

m 3. Amend §17.110 by:
m a. Adding paragraph (b)(4).
m b. Revising the authority citation at
the end of the section.
The revisions read as follows:

§17.110 Copayments for medications.
* * * * *

(b) L

(4) For medications furnished through
the Veterans Choice Program under
§ 17.1500 through 17.1540, the
copayment amount at the time the
veteran fills the prescription is $0. VA
will determine and assess the veteran’s
copayment amount at the end of the
billing process, but at no time will a
veteran’s copayment be more than the
amount identified in paragraphs (b)(1)(i)
through (b)(1)(iii) of this section.

* * * * *

(Authority: 38 U.S.C. 501, 1710, 1720D,
1722A, 1730A, Sec. 101, Pub. L. 113-146,
128 Stat. 1754)

m 4. Amend §17.111 by:
m a. Adding paragraph (b)(3).
m b. Revising the authority citation at
the end of the section.

The addition and revision read as
follows:

§17.111 Copayments for extended care
services.
* * * * *

(b) L

(3) For hospital care and medical
services considered non-institutional
care furnished through the Veterans
Choice Program under § 17.1500
through 17.1540, the copayment amount
at the time of furnishing such care or
services by a non-VA entity or provider
is $0. VA will determine and assess the
veteran’s copayment amount at the end
of the billing process, but at no time will
a veteran’s copayment be more than the
amount identified in paragraphs (b)(1)
or (b)(2) of this section.

* * * * *

(Authority: 38 U.S.C. 101(28), 501, 1701(7),
1710, 1710B, 1720B, 1720D, 1722A, Sec. 101,
Pub. L. 113-146, 128 Stat. 1754)

m 5. Add an undesignated center
heading and §§ 17.1500 through 17.1540
to read as follows:

Expanded Access to Non-VA Care
Through the Veterans Choice Program

Sec.

17.1500
17.1505
17.1510
17.1515
17.1520
17.1525
17.1530
17.1535
17.1540

Purpose and scope.

Definitions.

Eligible veterans.

Authorizing non-VA care.

Effect on other provisions.

Start date for eligible veterans.
Eligible entities and providers.
Payment rates and methodologies.
Claims processing system.

Expanded Access to Non-VA Care
Through the Veterans Choice Program

§17.1500 Purpose and scope.

(a) Purpose. Sections 17.1500 through
17.1540 implement the Veterans Choice
Program, authorized by section 101 of
the Veterans Access, Choice, and
Accountability Act of 2014.

(b) Scope. The Veterans Choice
Program authorizes VA to furnish
hospital care and medical services to
eligible veterans, as defined in
§17.1510, through agreements with
eligible entities or providers, as defined
in §17.1530.

(Authority: Sec. 101, Pub. L. 113-146, 128
Stat. 1754)

§17.1505 Definitions.

For purposes of the Veterans Choice
Program under §§ 17.1500 through
17.1540:

Appointment means an authorized
and scheduled encounter with a health
care provider for the delivery of hospital
care or medical services. A visit to an
emergency room or an unscheduled
visit to a clinic is not an appointment.

Attempt to schedule means contact
with a VA scheduler or VA health care
provider in which a stated request by
the veteran for an appointment is made.

Episode of care means a necessary
course of treatment, including follow-up
appointments and ancillary and
specialty services, which lasts no longer
than 60 days from the date of the first
appointment with a non-VA health care
provider.

Health-care plan means an insurance
policy or contract, medical or hospital
service agreement, membership or
subscription contract, or similar
arrangement not administered by the
Secretary of Veterans Affairs, under
which health services for individuals
are provided or the expenses of such
services are paid; and does not include
any such policy, contract, agreement, or
similar arrangement pursuant to title
XVIII or XIX of the Social Security Act
(42 U.S.C. 1395 et seq.) or chapter 55 of
title 10, United States Code.

Residence means a legal residence or
personal domicile, even if such
residence is seasonal. A person may

maintain more than one residence but
may only have one residence at a time.
If a veteran lives in more than one
location during a year, the veteran’s
residence is the residence or domicile
where the person is staying at the time
the veteran wants to receive hospital
care or medical services through the
Program. A post office box or other non-
residential point of delivery does not
constitute a residence.

Schedule means identifying and
confirming a date, time, location, and
entity or health care provider for an
appointment.

VA medical facility means a VA
hospital, a VA community-based
outpatient clinic, or a VA health care
center. A Vet Center, or Readjustment
Counseling Service Center, is not a VA
medical facility.

Wait-time goals of the Veterans
Health Administration means, unless
changed by further notice in the Federal
Register, a date not more than 30 days
from either:

(1) The date that an appointment is
deemed clinically appropriate by a VA
health care provider. In the event a VA
health care provider identifies a time
range when care must be provided (e.g.,
within the next 2 months), VA will use
the last clinically appropriate date for
determining whether or not such care is
timely.

(2) Or, if no such clinical
determination has been made, the date
that a veteran prefers to be seen for
hospital care or medical services.

(Authority: Sec. 101, Pub. L. 113-146, 128
Stat. 1754)

§17.1510 Eligible veterans.

A veteran must meet the eligibility
criteria under both paragraphs (a) and
(b) of this section to be eligible for care
through the Veterans Choice Program. A
veteran must also provide the
information required by paragraphs (c)
and (d) of this section.

(a) A veteran must:

(1) Be enrolled in the VA health care
system under § 17.36 on or before
August 1, 2014; or

(2) Be eligible for hospital care and
medical services under 38 U.S.C.
1710(e)(1)(D) and be a veteran described
in 38 U.S.C. 1710(e)(3).

(b) A veteran must also meet at least
one of the following criteria:

(1) The veteran attempts, or has
attempted, to schedule an appointment
with a VA health care provider, but VA
is unable to schedule an appointment
for the veteran within the wait-time
goals of the Veterans Health
Administration.

(2) The veteran’s residence is more
than 40 miles from the VA medical
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facility that is closest to the veteran’s
residence.

(3) The veteran’s residence is both:

(i) In a state without a VA medical
facility that provides hospital care,
emergency medical services, and
surgical care having a surgical
complexity of standard (VA maintains a
Web site with a list of the facilities that
have been designated with at least a
surgical complexity of standard. That
Web site can be accessed here:
www.va.gov/health/surgery); and

(ii) More than 20 miles from a medical
facility described in paragraph (b)(3)(i)
of this section.

(4) The veteran’s residence is in a
location, other than one in Guam,
American Samoa, or the Republic of the
Philippines, which is 40 miles or less
from a VA medical facility and the
veteran:

(i) Must travel by air, boat, or ferry to
reach such a VA medical facility; or

(ii) Faces an unusual or excessive
burden in traveling to such a VA
medical facility based on the presence
of a body of water (including moving
water and still water) or a geologic
formation that cannot be crossed by
road.

(c) If the veteran changes his or her
residence, the veteran must update VA
about the change within 60 days.

(d) A veteran must provide to VA
information on any health-care plan
under which the veteran is covered
prior to obtaining authorization for care
under the Veterans Choice Program. If
the veteran changes health-care plans,
the veteran must update VA about the
change within 60 days.

(e) For purposes of calculating the
distance between a veteran’s residence
and the nearest VA medical facility
under this section (except for purposes
of calculating a driving route under
paragraph (b)(4)(ii) of this section), VA
will use the straight-line distance
between the nearest VA medical facility
and a veteran’s residence.

(Authority: Sec. 101, Pub. L. 113-146, 128
Stat. 1754)

(The information collection requirements
have been submitted to the Office of
Management and Budget and are pending
OMB approval.)

§17.1515 Authorizing non-VA care.

(a) Electing non-VA care. A veteran
eligible for the Veterans Choice Program
under § 17.1510 may choose to schedule
an appointment with a VA health care
provider, be placed on an electronic
waiting list for VA care, or have VA
authorize the veteran to receive an
episode of care for hospital care or
medical services under 38 CFR 17.38
from an eligible entity or provider.

(b) Selecting a non-VA provider. An
eligible veteran may specify a particular
non-VA entity or health care provider,
if that entity or health care provider
meets the requirements of § 17.1530. If
an eligible veteran does not specify a
particular eligible entity or provider, VA
will refer the veteran to a specific
eligible entity or provider.

(Authority: Sec. 101, Pub. L. 113-146, 128
Stat. 1754)

(The information collection requirements
have been submitted to the Office of
Management and Budget and are pending
OMB approval.)

§17.1520 Effect on other provisions.

(a) General. In general, eligibility
under the Veterans Choice Program does
not affect a veteran’s eligibility for
hospital care or medical services under
the medical benefits package, as defined
in § 17.38, or other benefits addressed in
this part. Notwithstanding any other
provision of this part, VA will pay for
and fill prescriptions written by eligible
providers under § 17.1530 for eligible
veterans under § 17.1510, including
prescriptions for drugs, including over-
the-counter drugs and medical and
surgical supplies available under the VA
national formulary system.

(b) Copayments. VA will be liable for
any deductibles, cost-shares, or
copayments required by an eligible
veteran’s health-care plan for hospital
care and medical services furnished
under this Program, to the extent that
such reimbursement does not result in
expenditures by VA for the furnished
care or services in excess of the rate
established under § 17.1535. Veterans
are also liable for a VA copayment for
care furnished under this Program, as
required by §§17.108(b)(4), 17.108(c)(4),
17.110(b)(4), and 17.111(b)(3).

(c) Beneficiary travel. For veterans
who are eligible for beneficiary travel
benefits under part 70 of this chapter,
VA will provide beneficiary travel
benefits for travel to and from the
location of the eligible entity or provider
who furnishes hospital care or medical
services for an authorized appointment
under the Veterans Choice Program
without regard to the limitations in
§70.30(b)(2) of this chapter.

(Authority: 38 U.S.C. 111; Sec. 101, Pub. L.
113-146, 128 Stat. 1754)

§17.1525 Start date for eligible veterans.

(a) VA will begin furnishing hospital
care and medical services under the
Program authorized by 38 CFR 17.1500
through 17.1540 as follows:

(1) Beginning November 5, 2014, to
Veterans eligible under § 17.1510(b)(2),
(b)(3), or (b)(4).

(2) Beginning no later than December
5, 2014, to Veterans eligible under
§17.1510(b)(1).

(b) If the start date will be earlier than
the date identified in paragraph (a)(2) of
this section, the Secretary will notify the
public of the start date by publishing a
Notice in the Federal Register.

(Authority: Sec. 101, Pub. L. 113-146, 128
Stat. 1754)

§17.1530 Eligible entities and providers.

(a) General. An entity or provider is
eligible to deliver care under the
Veterans Choice Program if, in
accordance with paragraph (c) of this
section, it is accessible to the veteran
and is an entity or provider identified in
section 101(a)(1)(B) of the Veterans
Access, Choice, and Accountability Act
of 2014 and is either:

(1) Not a part of, or an employee of,
VA, or

(2) If the provider is an employee of
VA, is not acting within the scope of
such employment while providing
hospital care or medical services
through the Veterans Choice Program.

(b) Agreement. An entity or provider
must enter into an agreement with VA
to provide non-VA hospital care or
medical services to eligible veterans
through one of the following types of
agreements: contracts,
intergovernmental agreements, or
provider agreements. Each form of
agreement must be executed by a duly
authorized Department official.

(c) Accessibility. An entity or provider
may only furnish hospital care or
medical services to an eligible veteran if
the entity or provider is accessible to the
eligible veteran. VA will determine
accessibility by considering the
following factors:

(1) The length of time the eligible
veteran would have to wait to receive
hospital care or medical services from
the entity or provider;

(2) The qualifications of the entity or
provider to furnish the hospital care or
medical services to the eligible veteran;
and

(3) The distance between the eligible
veteran’s residence and the entity or
provider.

(d) Requirements for health care
providers. To be eligible to furnish care
or services under the Veterans Choice
Program, a health care provider must
maintain at least the same or similar
credentials and licenses as those
required of VA’s health care providers,
as determined by the Secretary. The
agreement reached under paragraph (b)
of this section will clarify these
requirements. Eligible health care
providers must submit verification of
such licenses and credentials
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maintained by the provider to VA at
least once per 12-month period. Any
entities that are eligible to provide care
through the Program must ensure that
any of their providers furnishing care
and services through the Program meet
these standards. An eligible entity may
submit this information on behalf of its
providers.

(Authority: Sec. 101, Pub. L. 113-146, 128
Stat. 1754)

(The information collection requirements
have been submitted to the Office of
Management and Budget and are pending
OMB approval.)

§17.1535 Payment rates and
methodologies.

(a) Payment rates. Payment rates will
be negotiated and set forth in an
agreement between the Secretary and an
eligible entity or provider.

(1) Except as otherwise provided in
this section, payment rates may not
exceed the rates paid by the United
States to a provider of services (as
defined in section 1861(u) of the Social
Security Act (42 U.S.C. 1395x(u)) or a
supplier (as defined in section 1861(d)
of such Act (42 U.S.C. 1395x(d)) under
the Medicare program under title XVIII
of the Social Security Act (42 U.S.C.
1395 et seq.) for the same care or
services. These rates are known as the
“Medicare Fee Schedule” for VA
purposes.

(2) For eligible entities or providers in
highly rural areas, the Secretary may
enter into an agreement that includes a
rate greater than the rate defined
paragraph (a)(1) of this section for
hospital care or medical services, so
long as such rate is still determined by
VA to be fair and reasonable. The term
“highly rural area’” means an area
located in a county that has fewer than
seven individuals residing in that
county per square mile.

(3) When there are no available rates
as described in paragraph (a)(1) of this
section, the Secretary shall, to the extent
consistent with the Veterans Access,
Choice, and Accountability Act of 2014,
follow the process and methodology
outlined in §§17.55 and 17.56 and pay
the resulting rate.

(b) Payment responsibilities.
Responsibility for payments will be as
follows.

(1) For a nonservice-connected
disability, as that term is defined at
§ 3.1(]) of this chapter, a health-care
plan of an eligible veteran is primarily
responsible, to the extent such care or
services is covered by the health-care
plan, for paying the eligible entity or
provider for such hospital care or
medical services as are authorized
under §§17.1500 through 17.1540 and

furnished to an eligible veteran. VA
shall be responsible for promptly paying
only for costs of the VA-authorized
service not covered by such health-care
plan, including a payment made by the
veteran, except that such payment may
not exceed the rate determined for such
care or services pursuant to paragraph
(a) of this section.

(2) For hospital care or medical
services furnished for a service-
connected disability, as that term is
defined at § 3.1(k) of this chapter, or
pursuant to 38 U.S.C. 1710(e), 1720D, or
1720E, VA is solely responsible for
paying the eligible entity or provider for
such hospital care or medical services as
are authorized under §§17.1500 through
17.1540 and furnished to an eligible
veteran.

(c) Authorized care. VA will only pay
for an episode of care for hospital care
or medical services authorized by VA.
The eligible entity or provider must
contact VA to receive authorization
prior to providing any hospital care or
medical services the eligible non-VA
entity or provider believes are necessary
that are not identified in the
authorization VA submits to the eligible
entity or provider. VA will only pay for
the hospital care or medical services
that are furnished by an eligible entity
or provider. There must be an actual
encounter with a health care provider,
who is either an employee of an entity
in an agreement with VA or who is
furnishing care through an agreement
the health care provider has entered into
with VA, and such encounter must
occur after an election is made by an
eligible veteran.

(Authority: Secs. 101, 105, Pub. L. 113-1486,
128 Stat. 1754)

§17.1540 Claims processing system.

(a) There is established within the
Chief Business Office of the Veterans
Health Administration a nationwide
claims processing system for processing
and paying bills or claims for authorized
hospital care and medical services
furnished to eligible veterans under
§§17.1500 through 17.1540.

(b) The Chief Business Office is
responsible for overseeing the
implementation and maintenance of
such system.

(c) The claims processing system will
receive requests for payment from
eligible entities and providers for
hospital care or medical services
furnished to eligible veterans. The
claims processing system will provide
accurate, timely payments for claims
received in accordance with §§17.1500
through 17.1540.

(Authority: Secs. 101, 105, Pub. L. 113-146,
128 Stat. 1754)

[FR Doc. 2014-26316 Filed 11-4—14; 8:45 am|
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R01-OAR-2014-0243; A—1-FRL—
9918-00—-Region 1]

Approval and Promulgation of Air
Quality Implementation Plans; Maine;
Volatile Organic Compound
Regulations

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving four State
Implementation Plan (SIP) revisions
submitted by the State of Maine. These
revisions establish Reasonably Available
Control Technology (RACT) for two
categories of volatile organic compound
(VOC) sources and revise two existing
VOC RACT regulations previously
approved into Maine’s SIP. The
intended effect of this action is to
approve these requirements into the
Maine SIP. This action is being taken
under the Clean Air Act (CAA).

DATES: This rule is effective on
December 5, 2014.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R01-OAR-
2014-0243. All documents in the docket
are listed on the www.regulations.gov
Web site. Although listed in the index,
some information is not publicly
available, i.e., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the U.S. Environmental Protection
Agency, EPA New England Regional
Office, Office of Ecosystem Protection,
Air Quality Planning Unit, 5 Post Office
Square—Suite 100, Boston, MA. EPA
requests that if at all possible, you
contact the contact listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m., excluding legal holidays.
Copies of the documents relevant to
this action are also available for public
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inspection during normal business
hours, by appointment at the Bureau of
Air Quality Control, Department of
Environmental Protection, First Floor of
the Tyson Building, Augusta Mental
Health Institute Complex, Augusta, ME
04333-0017.

FOR FURTHER INFORMATION CONTACT:
Anne K. McWilliams, Air Quality
Planning Unit, U.S. Environmental
Protection Agency, New England
Regional Office, 5 Post Office Square—
Suite 100, (Mail code OEP05-2), Boston,
MA 02109-3912, telephone (617) 918—
1697, facsimile (617) 918—0697, email
mcwilliams.anne@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA.

Organization of this document. The
following outline is provided to aid in
locating information in this preamble.
1. Background and Purpose
II. Final Action
III. Statutory and Executive Order Reviews

I. Background and Purpose

On August 8, 2014 (79 FR 46384),
EPA published a Notice of Proposed
Rulemaking (NPR) for the State of
Maine. In that action, EPA proposed
approval of Maine’s Chapter 159,
Control of Volatile Organic Compounds
from Adhesives and Sealants, and
Chapter 154, Control of Volatile Organic
Compounds from Flexible Package
Printing, submitted to EPA as a SIP
revision on June 20, 2014 and October
26, 2011, respectively. These regulations
address RACT for the named VOC
source categories consistent with the
relevant Control Technique Guidelines
(CTGs) issued by EPA.* In addition,
EPA proposed approval of revisions to
Maine’s revised Chapter 111, Petroleum
Liquid Storage Vapor Controls, and
Chapter 112, Bulk Terminal Petroleum
Liquid Transfer Requirements which
further reduce VOC emissions from
petroleum liquid storage tanks and bulk
terminals, respectively. Maine’s revised
Chapters 111 and 112 were submitted to
EPA as a SIP revision on October 13,
1999, and February 26, 1998,
respectively.

A detailed discussion of Maine’s VOC
SIP revisions and EPA’s rationale for
proposing approval of these SIP
revisions was provided in the NPR and
will not be restated here. No public
comments were received on the NPR.

II. Final Action
EPA is approving, and incorporating
into the Maine SIP, Maine’s Chapter

1EPA’s CTGs are posted at http://www.epa.gov/
aiqulaity/ozonepollution/SIPToolkit/ctgs.html.

159, Control of Volatile Organic
Compounds from Adhesives and
Sealants, and Chapter 154, Control of
Volatile Organic Compounds from
Flexible Package Printing, as meeting
RACT for the miscellaneous industrial
adhesives and flexible package printing
CTG categories, respectively. In
addition, EPA is approving, and
incorporating into the Maine SIP,
Maine’s revised Chapter 111, Petroleum
Liquid Storage Vapor Controls, and
revised Chapter 112, Bulk Terminal
Petroleum Liquid Transfer
Requirements, both of which are
consistent with CAA requirements and
with EPA guidance for reducing VOC
emissions from petroleum liquid storage
facilities and from bulk terminals,
respectively.

III. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

e Is not a ‘“‘significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

e does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—-4);

¢ does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by January 5, 2015.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
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requirements, Sulfur oxides, Volatile
organic compounds.
Dated: October 27, 2014.
H. Curtis Spalding,
Regional Administrator, EPA New England.

Part 52 of chapter I, title 40 of the
Code of Federal Regulations is amended
as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart U—Maine

m 2.In §52.1020, the table in paragraph
(c) entitled “EPA-Approved Maine

EPA-APPROVED MAINE REGULATIONS

Regulations” is amended by revising
entries for Chapters 111 and 112 and
adding entries in numerical order for
Chapters 154 and 159 to read as follows:

§52.1020 Identification of plan.

* * * * *

(c) EPA approved regulations.

State effective

EPA approval date and

State citation Title/subject date Gitation 1 Explanations

Chapter 111 ............. Petroleum Liquid Storage Vapor Control ... 9/29/1999 11/5/2014 [Insert Federal Register cita-
tion].

Chapter 112 .............. Bulk Terminal Petroleum Liquid Transfer 2/22/1998 11/5/2014 [Insert Federal Register cita-
Requirements. tion].

Chapter 154 .............. Control of Volatile Organic Compounds 7/20/2010 11/5/2014 [Insert Federal Register cita-
from Flexible Package Printing. tion].

Chapter 159 .............. Control of Volatile Organic Compounds 6/2/2014 11/5/2014 [Insert Federal Register cita-

from Adhesives and Sealants.

* *

tion].

* * *

* *

11n order to determine the EPA effective date for a specific provision listed in this table, consult the Federal Register notice cited in this col-

umn for the particular provision.

* * * * *
[FR Doc. 2014-26174 Filed 11-4—14; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[RO5-OAR-2011-0968; FRL—9918-78—
Region 5]

Approval and Promulgation of Air
Quality Implementation Plans; Indiana;
Withdrawal of Direct Final Rule

AGENCY: Environmental Protection
Agency.
ACTION: Withdrawal of direct final rule.

SUMMARY: Due to the receipt of an
adverse comment, the Environmental
Protection Agency (EPA) is withdrawing
the September 17, 2014, direct final rule
approving a revision to provisions in
Title 326 of the Indiana Administrative
Code, Article 4, Rule 1, Open Burning
Rule.

DATES: The direct final rule published at
79 FR 55641 on September 17, 2014, is
withdrawn effective November 5, 2014.

FOR FURTHER INFORMATION CONTACT:
Charles Hatten, Environmental

Engineer, Control Strategies Section, Air
Programs Branch (AR-18J), USEPA,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 886—6031
hatten.charles@epa.gov.

SUPPLEMENTARY INFORMATION: The State
of Indiana submitted this revision as a
modification to the State
Implementation Plan for open burning
on November 14, 2011. In the direct
final rule, EPA stated that if adverse
comments were submitted by October
17, 2014, the rule would be withdrawn
and not take effect. On September 21,
2014, EPA received an adverse comment
and, therefore, is withdrawing the direct
final rule. EPA will address the
comment in a subsequent final action
based upon the proposed action also
published on September 17, 2014. EPA
will not institute a second comment
period on this action.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Emissions Reporting,
Incorporation by reference, Ozone,
Volatile organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: October 24, 2014.
Susan Hedman,
Regional Administrator, Region 5.

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m Accordingly, the amendment to 40
CFR 52.770 published in the Federal
Register on September 17, 2014 (79 FR
55641) on pages 55644—55645 is
withdrawn effective November 5, 2014.
[FR Doc. 2014—-26164 Filed 11—-4—14; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300

[EPA-HQ-SFUND-2014-0733; FRL—-9918—
52-OSWER]

National Oil and Hazardous
Substances Pollution Contingency
Plan; Technical Amendment To Update
Data Management System
Nomenclature

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.
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SUMMARY: Effective January 31, 2014 the
EPA Superfund program
decommissioned the Comprehensive
Environmental Response Compensation
and Liability Act Information System
(CERCLIS) and adopted a new, more
comprehensive data management
system. The new data management
system, the Superfund Enterprise
Management System (SEMS), serves as
a more powerful, integrated platform.
Consistent with this action, this direct
final rule makes appropriate conforming
terminological changes to our
regulations. This direct final rule also
adds a minor clarification to the
description of the remedial preliminary
assessment.

DATES: This rule is effective on January
5, 2015 without further notice, unless
EPA receives adverse comment by
December 5, 2014. If EPA receives
adverse comment, we will publish a
timely withdrawal in the Federal
Register informing the public that the
rule will not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
SFUND-2014-0733, by one of the
following methods:

o www.regulations.gov: Follow the
on-line instructions for submitting
comments.

e Email: superfund.docket@epa.gov

e U.S. Postal Mail: U.S.
Environmental Protection Agency, EPA
Docket Center (EPA/DC), Superfund
Docket, Mailcode: 28221T, 1200
Pennsylvania Ave. NW., Washington,
DC 20460.

e Hand Delivery: EPA Docket Center
(EPA/DC), EPA West, Room 3334, 1301
Constitution Ave. NW., Washington, DC
20460. Attention Docket ID No. EPA-
HQ-SFUND-2014-0733. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-SFUND-2014—
0733. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an “anonymous access’’ system,
which means EPA will not know your
identity or contact information unless

you provide it in the body of your
comment. If you send an email
comment directly to EPA without going
through www.regulations.gov, your
email address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses. For additional information
about EPA’s public docket, visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy at
the Superfund Docket (Docket ID No.
EPA-HQ-SFUND-2014-0733). This
Docket Facility is open from 8:30 a.m.
to 4:30 p.m., Monday through Friday,
excluding legal holidays. The
Superfund Docket telephone number is
(202) 566-0276. EPA Docket Center
(EPA/DC), EPA West, Room 3334, 1301
Constitution Ave. NW., Washington,
DC.

FOR FURTHER INFORMATION CONTACT:
Jennifer Hovis at (703) 603—8888
(hovis.jennifer@epa.gov), U.S.
Environmental Protection Agency, 1200
Pennsylvania Avenue NW., Washington,
DC 20460-0002, Mail Code 5202P.
SUPPLEMENTARY INFORMATION:

I. Why is EPA using a direct final rule?

EPA is publishing this rule without a
prior proposed rule because we view
this as a noncontroversial action related
to internal agency operations and
anticipate no adverse comment as this
action merely makes nonsubstantive
changes to reflect new data management
system nomenclature and adds minor
clarifying text to a description in the
NCP that will make the regulations more
accurate.

In the “Proposed Rules” section of
today’s Federal Register, we are also

publishing a separate proposed rule
reflecting the changes described above.
If adverse comments are received on
this direct final rule, EPA will not
institute a second comment period on
this action. Any parties interested in
commenting must do so at this time. For
further information about commenting
on this rule, see the ADDRESSES section
of this document. If EPA receives
significant adverse comment, we will
publish a timely withdrawal in the
Federal Register informing the public
that this direct final rule will not take
effect. We would address all significant
public comments in any subsequent
final rule based on the proposed rule.

II. What should I consider as I prepare
my comments for EPA?

A. Submitting Confidential Business
Information (CBI). Do not submit this
information to EPA through
www.regulations.gov or email. Clearly
mark the part or all of the information
that you claim to be CBI. For CBI
information in a disk or CD-ROM that
you mail to EPA, mark the outside of the
disk or CD-ROM as CBI and then
identify electronically within the disk or
CD-ROM the specific information that
is claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with the procedures set
forth in 40 CFR part 2.

B. Tips for Preparing Your Comments.
When submitting comments, remember
to:

¢ Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

e Follow directions—The agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

e Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

¢ Describe any assumptions and
provide any technical information and/
or data that you used.

e If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

e Provide specific examples to
illustrate your concerns, and suggest
alternatives.

e Explain your views as clearly as
possible.
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e Make sure to submit your
comments by the comment period
deadline identified.

e Comments are only being solicited
on the NCP revisions updating the data
system nomenclature changes from
CERCLIS to SEMS and the addition of
clarifying text to the remedial
preliminary assessment description.
Therefore, comments are not being
requested on other unmodified sections
of the NCP nor on EPA’s internal
operational decision to update
Superfund’s data management system,
and such comments will not be
considered if submitted.

III. Background
A. What is CERCLA?

In 1980, Congress enacted the
Comprehensive Environmental
Response, Compensation, and Liability
Act, 42 U.S.C. 9601-9675 (“CERCLA” or
“the Act”), in response to releases or
substantial threats of releases of
hazardous substances into the
environment or releases or substantial
threats of releases into the environment
of any pollutant or contaminant which
may present an imminent and
substantial danger to the public health
or welfare.

B. What is the National Contingency
Plan?

To implement CERCLA, EPA
promulgated the revised National Oil
and Hazardous Substances Pollution
Contingency Plan (NCP), 40 CFR part
300, on July 16, 1982 (47 FR 31180),
pursuant to CERCLA section 105 and
Executive Order 12316 (46 FR 42237,
August 20, 1981). The NCP sets
guidelines and procedures for
responding to releases or substantial
threats of releases of hazardous
substances into the environment and
releases or substantial threats of releases
into the environment of any pollutant or
contaminant that may present an
imminent or substantial danger to the
public health or welfare. EPA has
revised the NCP on several occasions.
The most recent comprehensive revision
was on March 8, 1990 (55 FR 8666).

C. How does Superfund track and
manage its data?

The Superfund program maintains a
comprehensive data management
system that inventories and tracks
releases of hazardous substances
addressed or needing to be addressed.
The Superfund data management
system, SEMS, contains the official
inventory of CERCLA sites and supports
EPA’s site planning, tracking and
national program performance reporting

functions. It includes site assessment,
remedial, Federal facility and
enforcement program data. Inclusion of
a specific site or area in SEMS does not
represent a determination of any party’s
liability, nor does it represent a finding
that any response action is necessary.

D. Why did EPA change its Superfund
data management system?

The new Superfund data management
system, SEMS, integrates multiple
legacy Superfund data collection,
reporting and tracking systems,
including CERCLIS, into a single system
for one primary source of Superfund site
activity data, records, and
accomplishment documentation. The
new Superfund data management
system also consolidates the Superfund
program’s disparate technical assets into
a national management system with a
single architecture on an agency
platform. The new system is adaptable
to shifting programmatic priorities and
changing operational needs, and can
better address the growing demands of
content management and data exchange.

E. What does this amendment do?

This direct final rule revises the
Operational Abbreviations section (40
CFR 300.4(b)) and the Definitions
section (40 CFR 300.5) of the NCP to
reflect terminological changes necessary
for consistency with EPA’s transition
from CERCLIS as the Superfund
program’s planning and tracking data
management system to SEMS. This rule
also amends the Remedial preliminary
assessment description (40 CFR 420(b))
to clarify that the Preliminary
Assessment (PA) is performed on only
those sites that have been entered into
the SEMS remedial assessment active
inventory.

F. What is the basis for this amendment?

CERCLA'’s passage in 1980 launched
the Superfund program that provided
EPA the authority needed to respond to
threats posed by the uncontrolled
releases of hazardous substances into
the environment. The fundamental
purpose of the Superfund program is to
address threats and protect human
health and the environment from
releases or potential releases of
hazardous substances from abandoned
or uncontrolled hazardous waste sites.
To effectively implement the Superfund
program, it is necessary to maintain a
repository of planning and
accomplishment data, including
resource planning estimates and
program targets and measures. The
updated Superfund information system
also meets the requirements of U.S.
Code Title 44, § 3506 (a)(1)(A) which

direct Federal agencies to be responsible
for “carrying out the agency’s
information resources management
activities to improve agency
productivity, efficiency, and
effectiveness . . .”.

IV. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993) and Executive
Order 13563 (76 FR 3821, January 21,
2011), this action is not a “‘significant
regulatory action” and is therefore not
subject to OMB review. This action
merely deletes an obsolete reference to
a retired information system and adds
minor clarifying text to a description in
the NCP. This action does not impose
any requirements on any entity,
including small entities. Therefore,
pursuant to the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.), after
considering the economic impacts of
this action on small entities, I certify
that this action will not have a
significant economic impact on a
substantial number of small entities.
This action does not contain any
unfunded mandates or significantly or
uniquely affect small governments as
described in Sections 202 and 205 of the
Unfunded Mandates Reform Act of 1999
(UMRA) (Pub. L. 104—4). This action
does not create new binding legal
requirements that substantially and
directly affect Tribes under Executive
Order 13175 (63 FR 67249, November 9,
2000). This action does not have
significant Federalism implications
under Executive Order 13132 (64 FR
43255, August 10, 1999). Because this
action has been exempted from review
under Executive Order 12866, this final
rule is not subject to Executive Order
13211, entitled Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled Protection of
Children from Environmental Health
Risks and Safety Risks (62 FR 19885,
April 23, 1997). This action does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., nor does it require
any special considerations under
Executive Order 12898, entitled Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations (59 FR 7629,
February 16, 1994). This action does not
involve technical standards; thus, the
requirements of Section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272) do not apply. The Congressional
Review Act, 5 U.S.C. 801 et seq.,
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generally provides that before certain
actions may take effect, the agency
promulgating the action must submit a
report, which includes a copy of the
action, to each House of the Congress
and to the Comptroller General of the
United States. Because this action does
not contain legally binding
requirements, it is not subject to the
Congressional Review Act.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
substances, Hazardous waste,
Intergovernmental relations, Natural
resources, Oil pollution, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Dated: October 28, 2014.
Mathy Stanislaus,

Assistant Administrator, Office of Solid Waste
and Emergency Response.

For the reasons set out in this
document, 40 CFR part 300 is amended
as follows:

PART 300—NATIONAL OIL AND
HAZARDOUS SUBSTANCES
POLLUTION CONTINGENCY PLAN

m 1. The authority citation for Part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,
1991 Comp., p. 351; E.O. 12580, 52 FR 2923,
3 CFR, 1987 Comp., p. 193.

§300.4 [Amended]

m 2. Amend § 300.4, paragraph (b), by
adding in alphabetical order the term
“SEMS—Superfund Enterprise
Management System”.

m 3. Amend § 300.5 by revising the
definition “CERCLIS” and adding in
alphabetical order the definition
“SEMS” to read as follows:

§300.5 Definitions.

CERCLIS was the abbreviation for the
CERCLA Information System. This
system has been retired and has been
replaced with SEMS, the Superfund
Enterprise Management System.

SEMS is the abbreviation for the
Superfund Enterprise Management
System. SEMS is EPA’s comprehensive
data management system that
inventories and tracks information
about releases addressed or needing to
be addressed by the CERCLA Superfund
program. SEMS consolidates legacy
systems including CERCLIS into a single
integrated platform. SEMS contains
information for potential and confirmed

hazardous waste sites addressed under
the Superfund remedial and removal
programs. SEMS includes sites in the
active site inventory and archived sites.
The active site inventory includes sites
on the NPL, and sites not on the NPL
where site assessment, removal,
remedial, enforcement, cost recovery, or
oversight activities are being planned or
conducted. Archived sites include non-
NPL sites that were formerly in the
active site inventory which have no
further site assessment, removal,
remedial, enforcement, cost recovery or
oversight needed under the Federal
Superfund program based on available
information. New information may
warrant return of an archive site to the
active inventory. Inclusion of a specific
site or area in SEMS does not represent
a determination of any party’s liability,
nor does it represent a finding that any

response action is necessary.”
* * * * *

m 4. Amend § 300.420 by revising
paragraph (b)(1) introductory text to
read as follows:

§300.420 Remedial site evaluation.
* * * * *

(b) Remedial preliminary assessment.
(1) The lead agency shall perform a
remedial PA on all sites entered into the
SEMS remedial assessment active
inventory as defined in § 300.5 to:

* * * * *
[FR Doc. 2014-26160 Filed 11-4—14; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Parts 217, 234, 237, and 252
RIN 0750-Al127

Defense Federal Acquisition
Regulation Supplement: Clauses With
Alternates—Special Contracting
Methods, Major System Acquisition,
and Service Contracting (DFARS Case
2014-D004)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule.

SUMMARY: DoD is issuing a final rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to revise and update clauses
and their prescriptions for special
contracting methods, major system
acquisition, and service contracting to
create basic and alternate clauses

structured in a manner to facilitate use
of automated contract writing systems.
The rule also includes the full text of
each alternate, rather than only showing
the paragraphs that differ from the basic
clause.

DATES: Effective November 5, 2014.

FOR FURTHER INFORMATION CONTACT: Ms.
Janetta Brewer, telephone 571-372—
6104.

SUPPLEMENTARY INFORMATION:

I. Background

DoD published a proposed rule in the
Federal Register at 79 FR 30535 on May
28, 2014, to revise provisions and
clauses with alternates and the
associated prescriptions, in order to
clarify usage and facilitate the use of
automated contract writing systems. No
respondents submitted comments in
response to the proposed rule, and no
changes were made from the proposed
rule in the final rule.

1I. Executive Orders 12866 and 13563

Executive Orders (E.O.s) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This is not a significant
regulatory action and, therefore, was not
subject to review under section 6(b) of
E.O. 12866, Regulatory Planning and
Review, dated September 30, 1993. This
rule is not a major rule under 5 U.S.C.
804.

IIL. Regulatory Flexibility Act

A final regulatory flexibility analysis
has been prepared consistent with the
Regulatory Flexibility Act, 5 U.S.C. 601,
et seq., and is summarized as follows:

The purpose of this case is to amend
the Defense Federal Acquisition
Regulation Supplement (DFARS) to
create unique prescriptions for the basic
version and each alternate of DFARS
parts 217, 234, and 237 solicitations
provisions and clauses, and to include
the full text of each clause alternate.

The use of unique prescriptions for
the basic version and each alternate of
DFARS solicitations provisions and
clauses will facilitate use of automated
contract writing systems. The current
convention requires the prescription for
the basic provision or clause to address
all the possibilities covered by the
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alternates, and then the prescription for
each alternate addresses only what is
different for the use of that particular
alternate. This rule revises the
prescriptions so that the basic
solicitation provision or clause and each
alternate is unique and stands on its
own. The prescriptions are not revised
in any way to change when they are
applicable to offerors, contractors, or
subcontractors.

Additionally, the inclusion of the full
text of each provision or clause alternate
aims to make the terms of a provision
or clause alternate clearer to offerors, as
well as to DoD contracting officers.
Instead of the current convention for
alternates to show only paragraphs
changed from the basic version of the
provision or clause, this rule proposes
to include the full text of each version
of the clause. This will assist in making
the terms of the clause clearer, because
all paragraph substitutions will have
already been made. Inapplicable
paragraphs from the basic version of the
clause that are superseded by the
alternate are not included in the
solicitation or contract to prevent
confusion.

According to the Federal Procurement
Data System, in fiscal year 2012, DoD
made approximately 270,000 contract
awards (not including modification and
orders) that exceeded the micro-
purchase threshold, of which
approximately 180,000 (67%) were
awarded to small businesses. It is
unknown how many of these contracts
were awarded that included an alternate
to a DFARS provision or clause. This
rule may result in potential offerors,
including small businesses, expending
more time to become familiar with and
to understand the new format of the
clause alternates in full text contained
in contracts issued by any DoD
contracting activity. The rule also
anticipates saving contractors time by
making all paragraph substitutions from
the basic version of the clause, and not
requiring the contractors to read
inapplicable paragraphs contained in
the basic version of the clause where
alternates are also included in the
solicitations and contracts. The overall
burden caused by this rule is expected
to be negligible and will not be any
greater on small businesses than it is on
large businesses.

No comments were received in
response to the initial regulatory
flexibility analysis.

This rule does not add any new
reporting or recordkeeping
requirements. The rule does not
duplicate, overlap, or conflict with any
other Federal rules. No alternatives were

identified that will accomplish the
objectives of the rule.

IV. Paperwork Reduction Act

The rule does not contain any
information collection requirements that
require the approval of the Office of
Management and Budget under the
Paperwork Reduction Act (44 U.S.C.
chapter 35).

List of Subjects in 48 CFR Parts 217,
234, 237, and 252

Government procurement.

Manuel Quinones,

Editor, Defense Acquisition Regulations
System.

Therefore, 48 CFR parts 217, 234, 237,
and 252 are amended as follows:

m 1. The authority citation for 48 CFR
parts 217, 234, 237, and 252 continues
to read as follows:

Authority: 41 U.S.C. 1303 and 48 CFR
chapter 1.

PART 217—SPECIAL CONTRACTING
METHODS

m 2. In section 217.208-70, revise
paragraph (a) to read as follows:

217.208-70 Additional clauses.

(a) Use the basic or the alternate of the
clause at 252.217-7000, Exercise of
Option to Fulfill Foreign Military Sales
Commitments, in solicitations and
contracts when an option may be used
for foreign military sales requirements.
Do not use the basic or the alternate of
this clause in contracts for
establishment or replenishment of DoD
inventories or stocks, or acquisitions
made under DoD cooperative logistics
support arrangements.

(1) Use the basic clause when the
foreign military sales country is known
at the time of solicitation or award.

(2) Use the alternate I clause when the
foreign military sale country is not
known at the time of solicitation or

award.
* * * * *

PART 234—MAJOR SYSTEM
ACQUISITION

m 3. Revise section 234.7101 to read as
follows:

234.7101 Solicitation provision and
contract clause.

(a) Use the basic or the alternate of the
provision at 252.234-7003, Notice of
Cost and Software Data Reporting
System, in any solicitation that includes
the basic or the alternate of the clause
at 252.234-7004, Cost and Software
Data Reporting.

(1) Use the basic provision when the
solicitation includes the clause at
252.234-7004, Cost and Software Data
Reporting—Basic.

(2) Use the alternate I provision when
the solicitation includes the clause at
252.234-7004, Cost and Software Data
Reporting—Alternate 1.

(b) Use the basic or the alternate of the
clause at 252.234-7004, Cost and
Software Data Reporting System, in
solicitations that include major defense
acquisition programs or major
automated information system programs
as follows:

(1) Use the basic clause in
solicitations and contracts for major
defense acquisition programs or major
automated information system programs
that exceed $50 million.

(2) Use the alternate I clause in
solicitations and contracts for major
defense acquisition programs or major
automated information system programs
with a value equal to or greater than $20
million, but less than or equal to $50
million, when so directed by the
program manager with the approval of
the OSD Deputy Director, Cost
Assessment.

PART 237—SERVICE CONTRACTING

m 4. In section 237.7003, revise
paragraph (a) to read as follows:

237.7003 Solicitation provisions and
contract clauses.

(a) Use the basic or the alternate of the
provision at 252.237-7002, Award to
Single Offeror, in solicitations and
contracts for mortuary services.

(1) Use the basic provision in all
sealed bid solicitations for mortuary
services.

(2) Use the alternate I provision in all
negotiated solicitations for mortuary

services.
* * * * *

m 5. In section 237.7101, revise
paragraph (e) to read as follows:

237.7101 Solicitation provisions and
contract clauses.

* * * * *

(e) Use the basic or an alternate of the
clause at 252.237-7016, Delivery
Tickets, in all solicitations and contracts
for laundry and dry cleaning services.

(1) Use the basic clause when services
are not to be provided on a bulk weight
basis.

(2) Use the alternate I clause when
services are for bag type laundry to be
provided on a bulk weight basis.

(3) Use the alternate II clause when
services are unsorted laundry to be
provided on a bulk weight basis.

* * * * *
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PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 6. Amend section 252.217-7000 by—
m a. Revising the introductory text,
clause title, and date;
m b. Amending paragraph (b) by
removing ““(Insert name of country, or
To Be Determined)” and adding “(Insert
name of country)” in its place; and
m b. Revising Alternate L.

The revisions read as follows:

252.217-7000 Exercise of option to fulfill
foreign military sales commitments.

As prescribed in 217.208-70(a), use
one of the following clauses:

Basic. As prescribed in 217.208—
70(a)(1), use the following clause:

EXERCISE OF OPTION TO FULFILL
FOREIGN MILITARY SALES
COMMITMENTS—BASIC (NOV 2014)

* * * * *

Alternate I. As prescribed in 217.208—
70(a)(2), use the following clause, which
uses a different paragraph (b) than
paragraph (b) of the basic clause:

EXERCISE OF OPTION TO FULFILL
FOREIGN MILITARY SALES
COMMITMENTS—ALTERNATE I
(NOV 2014)

(a) The Government may exercise the
option(s) of this contract to fulfill foreign
military sales commitments.

(b) On the date the option is exercised, the
Government shall identify the foreign
country for the purpose of negotiating any
equitable adjustment attributable to foreign
military sales. Failure to agree on an
equitable adjustment shall be treated as a
dispute under the Disputes clause of this
contract.

End of clause
m 7. Amend section 252.234-7003 by—
m a. Revising the introductory text,
provision title, and date;
m b. In paragraph (b) introductory text
removing “‘offeror” and adding
“Offeror” in its place; and
m c. Revising Alternate L.

The revisions read as follows:

252.234-7003 Notice of Cost and Software
Data Reporting System.

As prescribed in 234.7101(a), use one
of the following provisions:

Basic. As prescribed in 234.7101(a)(1),
use the following provision:

NOTICE OF COST AND SOFTWARE
DATA REPORTING SYSTEM—BASIC
(NOV 2014)

* * * * *

Alternate I. As prescribed in
234.7101(a)(2), use the following
provision, which uses a different
paragraph (c) than the basic provision:

NOTICE OF COST AND SOFTWARE
DATA REPORTING SYSTEM—
ALTERNATE I (NOV 2014)

(a) This solicitation includes—

(1) The Government-approved cost and
software data reporting (CSDR) plan for the
contract, DD Form 2794; and

(2) The related Resource Distribution
Table.

(b) As part of its proposal, the Offeror
shall—

(1) Describe the process to be used to
satisfy the requirements of the DoD 5000.04—
M-1, CSDR Manual, and the Government-
approved CSDR plan for the proposed
contract;

(2) Demonstrate how contractor cost and
data reporting (CCDR) will be based, to the
maximum extent possible, upon actual cost
transactions and not cost allocations;

(3) Demonstrate how the data from its
accounting system will be mapped into the
standard reporting categories required in the
CCDR data item descriptions;

(4) Describe how recurring and
nonrecurring costs will be segregated;

(5) Provide comments on the adequacy of
the CSDR contract plan and related Resource
Distribution Table; and

(6) Submit the DD Form 1921, Cost Data
Summary Report, and DD Form 1921-1,
Functional Cost-Hour Report, with its pricing
proposal.

(c) CSDR reporting will be required for
subcontractors for selected subcontracts
identified in the CSDR contract plan as
requiring such reporting. The offeror shall
identify, by providing comments on the
Resource Distribution Table, the
subcontractors, or, if the subcontractors have
not been selected, the subcontracted effort.

(End of provision)
m 8. Amend section 252.234-7004 by—
m a. Revising the introductory text,
clause title, and date; and
m b. Revising Alternate I.

The revisions read as follows:

252.234-7004 Cost and Software Data
Reporting System.

As prescribed in 234.7101(b), use one
of the following clauses:

Basic. As prescribed at 234.7101(b)(1),
use the following clause:

COST AND SOFTWARE DATA
REPORTING SYSTEM—BASIC (NOV
2014)

* * * * *

Alternate I. As prescribed in
234.7101(b)(2), use the following clause,
which uses a different paragraph (b)
than the basic clause:

COST AND SOFTWARE DATA
REPORTING SYSTEM—ALTERNATE I
(NOV 2014)

(a) In the performance of this contract, the
Contractor shall use—

(1) A documented standard cost and
software data reporting (CSDR) process that
satisfies the guidelines contained in the DoD
5000.04—M-1, CSDR Manual;

(2) Management procedures that provide
for generation of timely and reliable
information for the contractor cost data
reports (CCDRs) and software resources data
reports (SRDRs) required by the CCDR and
SRDR data items of this contract; and

(3) The Government-approved CSDR plan
for this contract, DD Form 2794, and the
related Resource Distribution Table as the
basis for reporting in accordance with the
required CSDR data item descriptions (DIDs).

(b) The Contractor shall require CSDR
reporting from selected subcontractors
identified in the CSDR contract plan as
requiring such reporting. If the Contractor
changes subcontractors or makes new awards
for selected subcontract effort, the Contractor
shall notify the Government.

(End of clause)
m 9. Amend section 252.237-7002 by—
m a. Revising the introductory text,
provision title, and date; and
m b. Revising Alternate L.

The revisions read as follows:

252.237-7002 Award to single offeror.

As prescribed in 237.7003(a), use one
of the following provisions:

Basic. As prescribed in 237.7003(a)(1),
use the following provision:

AWARD TO SINGLE OFFEROR—
BASIC (NOV 2014)

* * * * *

Alternate I. As prescribed in
237.7003(a)(2), use the following
provision, which uses a different
paragraph (d) than the basic provision:

AWARD TO SINGLE OFFEROR—
ALTERNATE I (NOV 2014)

(a) Award shall be made to a single offeror.

(b) Offerors shall include unit prices for
each item. Failure to include unit prices for
each item will be cause for rejection of the
entire offer.

(c) The Government will evaluate offers on
the basis of the estimated quantities shown.

(d) Award will be made to that responsive,
responsible offeror whose total aggregate
offer is in the best interest of the
Government.

(End of provision)

m 10. Amend section 252.237-7016 by—
m a. Revising the introductory text,
clause title, and date; and

m b. Revising Alternates I and II.

252.237-7016 Delivery tickets.

As prescribed in 237.7101(e), use one
of the following clauses:

Basic. As prescribed in 237.7101(e)(1),
use the following clause:

DELIVERY TICKETS—BASIC (NOV
2014)

* * * * *

Alternate I. As prescribed in
237.7101(e)(2), use the following clause,
which includes paragraphs (c), (d), and
(e) not included in the basic clause:
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DELIVERY TICKETS—ALTERNATE I
(NOV 2014)

(a) The Contractor shall complete delivery
tickets in the number of copies required and
in the form approved by the Contracting
Officer, when it receives the articles to be
serviced.

(b) The Contractor shall include one copy
of each delivery ticket with its invoice for
payment.

(c) Before the Contractor picks up articles
for service under this contract, the
Contracting Officer will ensure that—

(1) Each bag contains only articles within
a single bag type as specified in the schedule;
and

(2) Each bag is weighed and the weight and
bag type are identified on the bag.

(d) The Contractor shall, at time of
pickup—

(1) Verify the weight and bag type and
record them on the delivery ticket; and

(2) Provide the Contracting Officer, or
representative, a copy of the delivery ticket.

(e) At the time of delivery, the Contractor
shall record the weight and bag type of
serviced laundry on the delivery ticket. The
Contracting Officer will ensure that this
weight and bag type are verified at time of
delivery.

(End of clause)

Alternate 11. As prescribed in
237.7101(e)(3), use the following clause,
which includes paragraphs (c), (d), and
(e) not included in the basic clause:

DELIVERY TICKETS—ALTERNATE II
(NOV 2014)

(a) The Contractor shall complete delivery
tickets in the number of copies required and
in the form approved by the Contracting
Officer, when it receives the articles to be
serviced.

(b) The Gontractor shall include one copy
of each delivery ticket with its invoice for
payment.

(c) Before the Contractor picks up articles
for service under this contract, the
Contracting Officer will ensure that each bag
is weighed and that the weight is identified
on the bag.

(d) The Contractor, at time of pickup, shall
verify and record the weight on the delivery
ticket and shall provide the Contracting
Officer, or representative, a copy of the
delivery ticket.

(e) At the time of delivery, the Contractor
shall record the weight of serviced laundry
on the delivery ticket. The Contracting
Officer will ensure that this weight is verified
at time of delivery.

(End of clause)
[FR Doc. 2014-26179 Filed 11—-4—14; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 21

[Docket No. FWS—-R9-MB-2012-0027;
FF09M29000-145-FXMB1232090000]

RIN 1018—-AY60

Migratory Bird Permits; Removal of
Yellow-billed Magpie and Other
Revisions to Depredation Order

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), change the
regulations governing control of
depredating blackbirds, cowbirds,
grackles, crows, and magpies. The
yellow-billed magpie (Pica nuttalli) is
endemic to California and has suffered
substantial population declines. It is a
species of conservation concern. We
remove the species from the
depredation order. A depredation
permit will be necessary to control the
species. We also narrow the application
of the regulation from protection of any
wildlife to protection of species
recognized by the Federal Government,
a State, or a Tribe as an endangered,
threatened, or candidate species, or a
species of special concern. We add
conditions for live trapping, which are
new to the regulation. Finally, we refine
the reporting requirement to gather data
more useful in assessing actions under
the order.

DATES: This rule is effective December 5,
2014.

FOR FURTHER INFORMATION CONTACT:
George Allen, 703-358-1825.
SUPPLEMENTARY INFORMATION:

I. Background

The U.S. Fish and Wildlife Service is
the Federal agency delegated the
primary responsibility for managing
migratory birds. This delegation is
authorized by the Migratory Bird Treaty
Act (MBTA) (16 U.S.C. 703 et seq.),
which implements conventions with
Great Britain (for Canada), Mexico,
Japan, and the Russian Federation
(formerly the Soviet Union). We
implement the provisions of the MBTA
through regulations in parts 10, 13, 20,
21, and 22 of the Code of Federal
Regulations (CFR). Regulations
pertaining to migratory bird permits are
at 50 CFR 21; subpart D of part 21
contains regulations for the control of
depredating birds.

A depredation order allows the take of
specific species of migratory birds for

specific purposes without need for a
depredation permit. The depredation
order for blackbirds, cowbirds, grackles,
crows, and magpies (50 CFR 21.43)
allows take when individuals of an
included species are found “committing
or about to commit depredations upon
ornamental or shade trees, agricultural
crops, livestock, or wildlife, or when
concentrated in such numbers and
manner that they are a health hazard or
other nuisance.”

We established the depredation order
for blackbirds and grackles in 1949 (14
FR 2446; May 11, 1949). The regulation
specified that take of birds under the
order was to protect agricultural crops
and ornamental or shade trees. We
added cowbirds to that depredation
order in 1958 (23 FR 5481; July 18,
1958). In 1972, we added magpies,
crows, and horned owls to the
depredation order, and we expanded the
order to cover depredations on livestock
or wildlife or “when [the birds included
in the order are] concentrated in such
numbers and manner as to constitute a
health hazard or other nuisance” (37 FR
9223; May 6, 1972). We removed horned
owls from the order in 1973 (38 FR
15448; June 12, 1973), and we removed
the tri-colored blackbird (Agelaius
tricolor) in 1989 (54 FR 47524;
November 15, 1989).

From 1989 until 2010, the
depredation order at 50 CFR 21.43
pertained to “yellow-headed, red-
winged, rusty, and Brewer’s blackbirds,
cowbirds, all grackles, crows, and
magpies.” On December 8, 2008 (73 FR
74447), we proposed ‘‘to make the list
of species to which the depredation
order applies more precise by listing
each species that may be controlled
under the order.” We issued a final rule
on December 2, 2010 (75 FR 75153),
which became effective on January 3,
2011, that revised 50 CFR 21.43 to
include four species of grackles; three
species each of blackbirds, cowbirds,
and crows; and two species of magpies,
including the yellow-billed magpie.

II. Changes to the Depredation Order

On May 13, 2013, we published a
proposed rule to further revise the
depredation order (78 FR 27930), in
which we proposed changes to the
regulation as outlined below.

Removal of the Yellow-billed Magpie

The yellow-billed magpie (Pica
nuttalli) is an endemic species of
California. It is found “primarily in the
Central Valley, the southern Coast
Ranges, and the foothills of the Sierra
Nevada,” and is an “integral part of the
oak savannah avifauna” in California
(Koenig and Reynolds, 2009).
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Degradation of habitat is considered a
threat to the species, though secondary
poisoning may be a threat in some
locations (Koenig and Reynolds, 2009).

The yellow-billed magpie is on the
Service’s list of Birds of Conservation
Concern for the California/Nevada
Region (USFWS, 2008). Recently, there
have apparently been severe impacts of
West Nile virus on the species (Crosbie
et al. 2008; Ernest et al., 2010). Our
concern for this species leads us to
remove it from the depredation order.
Individuals and organizations needing
to deal with depredating yellow-billed
magpies can apply for a depredation
permit under 50 CFR 21.41.

Wildlife Depredation

For wildlife protection by the public,
we limit application of this depredation
order, which currently covers protecting
all wildlife, to only allow take without
a permit for protection of: (1) a species
recognized by the Federal Government
as an endangered, threatened, or
candidate species, in counties in which
the species occurs, as shown in the
Service’s Environmental Conservation
Online System (http://ecos.fws.gov); (2)
species recognized by the Federal
Government as endangered or
threatened, in the species’ designated
critical habitat; and (3) species
recognized by a State or Tribe as
endangered, threatened, candidate, or of
special concern on State or tribal lands.
Species listed by the Federal
Government as endangered or
threatened species under the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.), are set
forth at 50 CFR 17.11(h) (for animals)
and 17.12(h) (for plants), and a list of
Federal candidate species is available at
http://ecos.fws.gov/tess _public/pub/
candidateSpecies.jsp. Federal critical
habitat designations are set forth at 50
CFR 17.95 for animals, 17.96 for plants,
and 17.99 for plants in Hawaii.

For wildlife protection by Federal,
State, and Tribal agencies, take for
protection of a species recognized by the
Federal Government, a State, or a Tribe
as an endangered, threatened, candidate
species, or a species of special concern
is allowed anywhere in the United
States.

For the public and Federal, State, and
Tribal agencies, take to protect other
species of wildlife will require a
depredation permit (see 50 CFR 21.41).

Trapping Conditions

We add requirements regarding the
use of traps to take birds listed in the
depredation order. The regulations
cover locating and checking traps,

releasing nontarget birds, and using lure
birds.
Reporting

Under the current regulations, we
cannot assess impacts of this order on
nontarget species. Therefore, we clarify
that reporting of activities under this
depredation order requires a summary
of those activities and information about
capture of nontarget species (see the
Regulation Promulgation section,
below).

Euthanasia

We allow three methods of euthanasia
that are considered humane by the
American Veterinary Medical
Association (2013, https://
www.smashwords.com/books/view/
292011 (see the Regulation
Promulgation section, below).

ITII. Comments on the Proposed Rule

We received nine comments on the
proposed rule. We respond to the issues
raised in the comments on the proposed
rule below. Similar issues are grouped
for efficiency. We did not make
significant changes from the proposed
rule, but changes we made are noted in
response to comments.

Comment (1): “We oppose the
removal of the yellow-billed magpie
from the depredation order; retaining
the yellow-billed magpie in the
depredation order will preserve
agricultural productivity. Crop and
livestock damage from wildlife can
result in significant losses to
agricultural producers. In 2009, the U.S.
Department of Agriculture’s National
Wildlife Research Center estimated
economic impacts of annual vertebrate
pests caused crop losses to be between
$168 million and $504 million for a 10-
county area in California. Further,
according to the Internet Center for
Wildlife Damage Management, a
nonprofit center founded jointly by the
Cornell University, University of
Nebraska—Lincoln, Clemson
University, and Utah State University,
both black and yellow-billed magpies
cause damage to crops and livestock.
Magpies can cause substantial local
damage to crops such as almonds,
cherries, corn, walnuts, melons, grapes,
peaches, wheat, figs, and milo. Magpies
also pick at open wounds and scabs on
livestock backs, which can become
infected. Magpies are also known to
peck the eyes of newborn and sick
livestock. All of these damages
contribute to the need for a depredation
order for yellow-billed magpie.”

Our Response: We understand the
issues raised by the commenter, but our
mandate under the MBTA focuses on

bird conservation. The yellow-billed
magpie is on the Service’s list of Birds
of Conservation Concern for the
California/Nevada Region (USFWS,
2008). Recently, there have apparently
been severe impacts of West Nile virus
on the species (Crosbie et al. 2008;
Ernest et al., 2010). Our concern for this
species leads us to remove it from the
depredation order.

Comment (2): Several commenters
either agreed with our proposal or
discussed bird species that were not a
part of our proposal to revise the current
depredation order. Specifically, the
Pacific Flyway Council (PFC) agreed
that removing the yellow-billed magpie
from the depredation order is justified
because this species is declining
throughout its range. Another
commenter stated that yellow-billed
magpies are only present in the valleys
and adjacent areas of central California,
and while the commenter is not aware
of any attempts at introduction to other
regions, it does not seem that
sufficiently similar habitats exist in
other parts of the United States. The
commenter, therefore, states that the
yellow-billed magpie must be protected
in its native range.

Our Response: We appreciate the
commenters’ support of our proposal.
We continue to believe that removing
the yellow-billed magpie from the
depredation order is appropriate. We
make this change in this final rule.

Comment (3): One commenter
discussed the yellow-headed blackbird,
Kern red-winged blackbird, and
tricolored blackbird, noting that ““. . .
the yellow-headed blackbird is a Bird
Species of Special Concern in California
due to a decline in breeding colonies
throughout the State, the Kern red-
winged blackbird is a Bird Species of
Special Concern in California due to
very limited distribution, and the
tricolored blackbird (a Bird Species of
Special Concern in California, a Service
Focal Species, and a Service Bird of
Conservation Concern) occurs in
portions of California. The commenter
noted that additional protection of these
species might be warranted.

Our response: We did not change the
rule to address these species, though the
commenter was correct. We may revise
this regulation to prohibit take of take of
Kern-red-winged blackbirds if we
determine that it is warranted. Take of
tricolored blackbirds is not allowed
under the regulation.

Comment (4): Black-billed magpies
are absent from much of the yellow-
billed magpie’s range. Therefore, it may
simplify the regulation and increase
ease of compliance to simply remove all
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magpies from the depredation order in
the relevant counties of California.

Our Response: We considered taking
the action that the commenter
suggested, but unless we determine that
take of black-billed magpies under the
depredation order is excessive, we will
continue to allow black-billed magpies
to be taken to protect livestock, in
particular.

Comment (5): The proposed rule’s
section on nonlethal control efforts
could be clarified with an explanation
of the documentation required regarding
the manner in which nonlethal methods
were attempted and deemed ineffective.
Annual reports submitted under this
depredation order should be required to
include this information as well.

Our Response: In this final rule (see
the Regulation Promulgation section,
below), paragraph (b)(6) of the revised
50 CFR 21.43 specifies that nonlethal
control actions must be attempted each
calendar year before lethal take is
conducted by private citizens. The
annual report for activities undertaken
under this order requires simple
information on nonlethal control
methods attempted.

Comment (6): One commenter stated
that to ensure compliance, further
clarification may be needed regarding
how detailed the reporting needs to be
in describing methods utilized to reduce
the capture of nontargets. Another
commenter stated that the proposed rule
would require that a landowner attempt
to use nonlethal control of migratory
bird depredation, but it is unclear what
constitutes an “attempt.” It is important
to recognize that lethal control can
frequently be a significant part of a
deterrent program. Often, nonlethal
control methods become ineffective, and
without continued lethal control as a
part of a vertebrate pest management
program, nonlethal actions will not
work. The proposed changes to the
regulations are unclear whether or not
lethal control methods could be
ongoing.

Our Response: This final rule revises
the regulations to allow lethal control by
private individuals, with the condition
that nonlethal control must be
attempted each calendar year before
lethal control is undertaken. If nonlethal
control methods are ongoing, they need
to be documented on the annual report,
which does not need to be detailed. The
reporting form provides space for
descriptions of methods used, such as
“abatement raptors flown daily from 1
April through 31 May,” or “netting
placed over livestock feed from 1
November through 30 April.” We are
adding examples of possible nonlethal
control methods to 50 CFR 21.43(b)(6)

(see the Regulation Promulgation
section, below).

Comment (7): Agriculture should be
allowed monetary compensation for
crop or livestock damage or loss caused
by wildlife that agricultural operators
are unable to control through nonlethal
attempts.

Our Response: The Service does not
compensate for such losses.

Comment (8): The current
depredation order allows for control of
species if they are “‘committing or about
to commit depredations on ornamental
or shade trees, agricultural crops,
livestock, or wildlife, or when
concentrated in such numbers and
manner that they are a health hazard or
other nuisance.” The proposal would
narrow the agricultural conditions to the
following: “where they are seriously
injurious to agricultural and
horticultural crops or to livestock feed.”
The revised language removes the
potential to prevent damage to
agricultural productivity. This is
significant, as it requires farmers to
watch their crop being lost before they
are legally allowed to take lethal action.

Our Response: In several places, we
are adopting regulatory language that is
slightly different from the language we
proposed. Specifically, concerning
agricultural circumstances, this final
rule states that a person does not need
a Federal permit to control the covered
species if they are “causing serious
injuries to agricultural or horticultural
crops or to livestock feed.” A farmer
need not “watch their crop being lost”
before taking action. A farmer can
attempt nonlethal controls before
undertaking lethal controls. Farmers
suffering losses are encouraged to
consult with U. S. Department of
Agriculture’s (USDA’s) Animal and
Plant Health Inspection Service’s
(APHIS’) Wildlife Services (WS) for
expert advice on minimizing damage by
migratory birds.

Comment (9): Farm Bureau is opposed
to the additional information that would
be required in the annual reporting
requirements included in the proposal.
This reporting requirement would lead
to a requirement that farmers self-
incriminate, if they accidentally take a
nontarget species in violation of the
MBTA.

Our Response: The reporting
requirements proposed and in this final
rule are the same as would be required
of a depredation permittee. Intentional
take of species not covered under the
depredation order, or flagrant disregard
of the prohibition on take of other
species, would be grounds for
prosecution. The Service compiles
information on accidental take of other

species to determine if particular
species are at risk due to control actions
taken under the depredation order.

Comment (10): Farm Bureau
recognizes the importance of conserving
at-risk species and recognizes that
information on accidental losses of
these species would be helpful in
improving their conservation. However,
the risk that the proposed reporting
requirements place on California
farmers could be significant and could
create an onerous paperwork burden. In
addition to providing species and
timing information, agricultural
producers would be forced to disclose
personal information about themselves
and their operations. Farm Bureau
opposes incorporating personal
information. To address reporting
concerns, we suggest creating a
reporting requirement that allows
agricultural producers to work
cooperatively with their county
agriculture commissioners to gather
such information and submit it in an
aggregate fashion. Providing an
aggregate report, without individual
identifying information, would provide
the necessary information to improve
species conservation without
jeopardizing California farmers.

Our Response: The information on the
report form requires disclosure of
limited information that often is
publically available: name, address,
telephone number, and email address.
For private individuals, this information
will not be disclosed to others. The
information required on the report form
will help the Service determine take of
the species covered under the order,
take of nontarget species, the locations
of take, the methods of take, and the
effectiveness of nonlethal control
measures.

Comment (11): One commenter
believes the increased reporting
requirements are justified to allow the
Service to receive quality data, and
believes the benefit of increased data
reporting outweighs the burden on
permittees. APHIS WS states that in the
proposed rule, the Service estimates it
will take 30 minutes to comply with the
annual reporting requirements, but if
the Service expands the reporting
requirements as proposed, the estimated
time to comply would be at least 4
hours to collect the information
throughout the year and summarize it in
the required report. While APHIS WS
already collects some of the data as part
of its internal reporting requirements,
program personnel would still have to
pull the data from our internal
Management Information System and
provide it in the required format.
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Our Response: We recognize that
APHIS WS personnel may undertake
much more trapping than many entities
that might control depredation under
the order. However, until we gather data
on reporting times, we stand by our
estimate of the average reporting time
for all respondents.

Comment (12): APHIS WS
recommends that the Service retain the
existing provision in its regulations that
allows for the control of certain species
of depredating birds under the
depredation order to protect wildlife in
general, not just endangered and
threatened species. APHIS WS believes
that limiting use of the depredation
order to protect only endangered and
threatened species is unnecessarily
restrictive. Much of APHIS WS’ work
under the order protects unlisted
wildlife species and is part of a
cooperative multi-agency approach with
the goal of preventing “candidate”
species from advancing to listed
endangered and threatened species.
Additional restrictive measures in
permit processes would not serve that
goal. If the Service finds the use of
“wildlife”” to be too broad, then APHIS
WS would recommend also including
species of special concern and State-
listed species. The inclusion of wildlife
species covered under State
conservation efforts would provide for
additional protections while still
narrowing the scope of this provision.

Our Response: We concur with this
suggestion. In this final rule, we allow
take under the order to protect a species
recognized by the Federal Government,
a State, or a Tribe as an endangered,
threatened, or candidate species, or a
species of special concern.

Comment (13): One commenter stated
that changing the language of the
depredation order so that the order may
be applied only for the protection of
endangered and threatened wildlife
species is too restrictive to meet the
needs of some States. In some instances,
this depredation order has been applied
to protect nonlisted wildlife species,
such as nesting waterfowl and
pheasants. The commenter
recommended that the application of
the depredation order remain more
widely inclusive of all wildlife. The
Idaho Department of Fish and Game
(IDFG) also did not support limiting the
application of the depredation order to
allow take without a permit only for
protection of endangered or threatened
species. Such action would place
unnecessary restrictions on State
wildlife management activities and
increase the administrative burden on
both the applicant and permitting
authority. Requiring States or other

entities to apply for a depredation
permit for individual control actions
involving the removal of abundant
migratory bird species (i.e., magpies and
crows) with a long history of
agricultural and wildlife impacts is
inconsistent with the current Migratory
Bird Program Strategic Plan for
permitting: “C—2: In cooperation with
partners, develop and implement
biologically sound permits, regulations,
policies, and procedures to effectively
manage and assess the take of migratory
birds, while decreasing the
administrative burden for permit
applicants.” Moreover, no population or
harvest data for crows suggest that the
take under the current hunting
framework and depredation order has a
population impact on this species that
warrants further restrictions. Both crow
and magpie populations are sustainable
under the current depredation order
authorization, and there is no need for
further restrictions.

Our Response: In 1972, we added
magpies, crows, and horned owls to the
depredation order, and we expanded the
order to cover depredations on livestock
or wildlife or “when [the birds included
in the order are] concentrated in such
numbers and manner as to constitute a
health hazard or other nuisance” (37 FR
9223; May 6, 1972). We do not believe
it is appropriate to allow take of the
covered species simply because they
might prey on MBTA-listed species. Nor
is it appropriate to allow them to be
killed wherever they occur to protect an
introduced species, even if it is
important to game bird hunting. The key
threshold issue is whether the listed
species cause substantial depredation
problems in numerous locations, not
whether their populations are large and
can sustain take. Further, IDFG has not
reported any take of covered species
since the reporting requirement was put
in place. Depredation permits are
available to State and Tribal wildlife
management agencies if depredation by
the species covered (or other MBTA
species) is shown to be a problem. See
also our response to Comment (11),
above.

Comment (14): APHIS WS
recommended that the Service allow for
control work under the depredation
order to take place beyond the borders
of designated critical habitat for
endangered and threatened species.
Designated critical habitat may not
provide an optimal or even practical
location to effectively perform
protective control, and many listed
species do not have designated critical
habitat. APHIS WS personnel often
invest significant time in identifying
daily patterns of targeted birds. This

monitoring often helps APHIS WS
personnel locate staging areas, roost
sites, and landfills among other
locations that are outside of the
designated critical habitat but offer the
most practical location to conduct
control operations. Additionally,
operating within designated critical
habitat may be detrimental and
unnecessarily disruptive to the
protected species.

Our Response: We concur with the
commenter, and have made changes to
incorporate this idea. In this final rule,
for wildlife protection by the public, we
limit application of the depredation
order to only allow take without a
permit for protection of: (1) A species
recognized by the Federal Government
as an endangered, threatened, or
candidate species, in counties in which
the species occurs, as shown in the
Service’s Environmental Conservation
Online System (http://ecos.fws.gov); (2)
a species recognized by the Federal
Government as an endangered or
threatened species, in its designated
critical habitat; and (3) species
recognized by a State or Tribe as
endangered, threatened, candidate, or of
special concern on State or tribal lands.
For wildlife protection by Federal, State,
and Tribal agencies, take for protection
of species recognized by the Federal
Government, a State, or a Tribe as
endangered, threatened, candidate, or of
special concern is allowed anywhere in
the United States.

Comment (15): Two commenters
discussed the checking of traps in their
comments. APHIS WS recommended
maintaining the existing once-per-day
trap check as adequate to ensure
availability of food, water, and shade
and to maintain the welfare of captured
birds. Trap locations are selected and
traps are designed with the welfare of
the birds in mind. APHIS WS always
provides protection from rain and direct
sunlight. Furthermore, the capture of
nontarget birds is rare because APHIS
WS uses traps with wire mesh grids that
provide large enough openings for most
nontargets to escape. Daily checks allow
for the release of any nontargets that
might remain. Some APHIS WS State
offices cover remote locations, and if a
provision requiring more frequent trap
checks were to be finalized, the wildlife
specialists and biologists in these
locations would have to use alternative
methods because they would be unable
to make more than one visit to the trap
site per day. It is important to note that
alternative methods may not be as
discriminating as trapping. The PFC
recommended that traps be checked a
minimum of once per day, as proposed,
to reduce nontarget take at trap sites,
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unless other information indicates that
more frequent checks of traps are
warranted.

Our Response: This final rule requires
that each trap must be checked at least
once every day it is deployed.
Therefore, a once-per-day trap check is
adequate under this rule.

Comment (16): One commenter asked
for clarification as to whether all injured
and debilitated birds or just MBTA-
protected, nontarget, injured and
debilitated birds must be taken to
wildlife rehabilitators. Additionally,
some APHIS WS State Directors have
pointed out that licensed wildlife
rehabilitators may not be located within
a practical distance in all States.

Our Response: In this final rule, we
revised the language under Trapping
conditions (see the Regulation
Promulgation section, below)
concerning injured or debilitated,
nontarget birds to address both of these
concerns. This rule states, “If a federally
permitted wildlife rehabilitator is
within 1 hour or less of your capture
efforts, you must send injured or
debilitated, nontarget, federally
protected migratory birds to the
rehabilitator.” Birds of target species
need not be sent to a rehabilitator. For
a nontarget species, if no rehabilitator is
closer than 1 hour away, you may
euthanize an injured or debilitated bird
unless the species is federally listed as
an endangered, threatened, or candidate
species, in which case you must deliver
it to a permitted rehabilitator and report
the take to the nearest U.S. Fish and
Wildlife Service Field Office or Special
Agent. Paragraph (g) provides options
for euthanasia.

Comment (17): The proposed rule
states that methods of euthanasia would
be limited to carbon monoxide or
carbon dioxide inhalation, or by cervical
dislocation performed by well-trained
personnel who are regularly monitored
to ensure proficiency. APHIS WS
requests clarification that shooting and
trapping remain authorized methods of
take under the depredation order and
that the listed euthanasia methods apply
only to birds captured in traps.

Our Response: Shooting and trapping
remain authorized methods of take
under the depredation order. The
order’s provisions for euthanasia, which
we have revised in this final rule, allow
captured birds and wounded or injured
birds of the covered species to be killed
by carbon monoxide or carbon dioxide
inhalation, or by cervical dislocation
performed by well-trained personnel
who are regularly monitored to ensure
proficiency.

Comment (18): APHIS WS
recommended that reporting

requirements be confined to nontarget
take details only. If the intent of the
proposed rule is to gather needed
information about nontarget capture and
the effects of trapping activities on
nontarget species, then the newly
proposed reporting requirements should
be limited only to those species. Based
on the language in the proposed rule, it
is not clear that the collection of
information regarding all species
controlled under the depredation order
would have sufficient utility to warrant
the additional time spent recording the
data in the required FWS format.

Our Response: We disagree. It is
important to know about nontarget take,
but it is equally important for us to be
able to compile information on the take
of the species covered under the
regulation. The annual report will
require information on take of both
target and nontarget species.

Comment (19): APHIS WS believes
that the Global Positioning System
(GPS) requirement in the proposed rule
may be onerous to farmers and other
nongovernmental entities. The expense
of having to purchase a GPS device
could be burdensome to some
individuals. Also, there should be
consideration given to the fact that some
individuals may lack the training or
knowledge to properly use such devices.

Our Response: We removed the
requirement for GPS coordinates that
was in the proposed rule. The annual
report will require only the name of the
county in which control activities were
undertaken.

Required Determinations

Regulatory Planning and Review
(Executive Orders 12866 and 13563)

Executive Order 12866 provides that
the Office of Information and Regulatory
Affairs (OIRA) in the Office of
Management and Budget (OMB) will
review all significant rules. OIRA has
determined that this rule is not
significant.

Executive Order 13563 reaffirms the
principles of E.O. 12866 while calling
for improvements in the nation’s
regulatory system to promote
predictability, to reduce uncertainty,
and to use the best, most innovative,
and least burdensome tools for
achieving regulatory ends. The
executive order directs agencies to
consider regulatory approaches that
reduce burdens and maintain flexibility
and freedom of choice for the public
where these approaches are relevant,
feasible, and consistent with regulatory
objectives. E.O. 13563 emphasizes
further that regulations must be based
on the best available science and that

the rulemaking process must allow for
public participation and an open
exchange of ideas. We have developed
this rule in a manner consistent with
these requirements.

Regulatory Flexibility Act (5 U.S.C. 601
et seq.)

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq., as amended by the
Small Business Regulatory Enforcement
Fairness Act (SBREFA) of 1996 (Pub. L.
104-121)), whenever an agency is
required to publish a notice of
rulemaking for any proposed or final
rule, it must prepare and make available
for public comment a regulatory
flexibility analysis that describes the
effect of the rule on small businesses,
small organizations, and small
government jurisdictions.

SBREFA amended the Regulatory
Flexibility Act to require Federal
agencies to provide a statement of the
factual basis for certifying that a rule
will not have a significant economic
impact on a substantial number of small
entities. We have examined this rule’s
potential effects on small entities as
required by the Regulatory Flexibility
Act, and have determined that this
action will not have a significant
economic impact on a substantial
number of small entities because the
yellow-billed magpie does not
frequently cause depredation problems.
Where it does, depredation permits
could be issued to alleviate problems.

The only potential costs associated
with this regulations change is that a
person needing a depredation permit to
control yellow-billed magpies will have
to pay the application fee for the permit,
which is $100 for organizations and $50
for homeowners in California. When we
updated the Information Collection for
this regulation in 2013, only 24 entities
reported take under the order. Of the 24,
only three were in California, and only
two were private entities.

Because the reporting under this
regulation indicates that it is not used
by many entities, and is used primarily
by state and federal agencies, we do not
believe that these considerations or the
other changes to the regulation
(application, trapping conditions,
euthanasia, or reporting will have a
significant economic impact on a
substantial number of small entities.
Accordingly, we certify that a regulatory
flexibility analysis is not required.

This rule is not a major rule under the
SBREFA (5 U.S.C. 804(2)).

a. This rule will not have an annual
effect on the economy of $100 million
or more.

b. This rule will not cause a major
increase in costs or prices for
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consumers, individual industries,
Federal, State, Tribal, or local
government agencies, or geographic
regions.

c. This rule will not have significant
adverse effects on competition,
employment, investment, productivity,
innovation, or the ability of U.S.-based
enterprises to compete with foreign-
based enterprises.

Unfunded Mandates Reform Act

In accordance with the Unfunded
Mandates Reform Act (2 U.S.C. 1501 et
seq.), we have determined the following:

a. This rule will not “significantly or
uniquely” affect small governments. A
small government agency plan is not
required. Actions under the regulation
will not affect small government
activities in any significant way.

b. This rule will not produce a
Federal mandate of $100 million or
greater in any year. It will not be a
“significant regulatory action” under
the Unfunded Mandates Reform Act.

Takings

In accordance with Executive Order
12630, the rule has no takings
implications. A takings implication
assessment is not required.

Federalism

This rule does not have sufficient
Federalism effects to warrant
preparation of a federalism summary
impact statement under Executive Order
13132. It will not interfere with the
ability of States to manage themselves or
their funds. No significant economic
impacts are expected to result from the
change in the depredation order.

Civil Justice Reform

The Department, in promulgating this
rule, has determined that this rule will
not unduly burden the judicial system
and that it meets the requirements of
sections 3(a) and 3(b)(2) of Executive
Order 12988.

Paperwork Reduction Act

This rule contains a collection of
information that we submitted to the
Office of Management and Budget
(OMB) for review and approval under
Sec. 3507(d) of the Paperwork
Reduction Act (PRA). OMB has
approved the information collection
requirements and assigned OMB Control
Number 1018-0146, which expires 10/
31/2017. An agency may not conduct or
sponsor and you are not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. We have revised the
information collection requirements as
follows:

e 50 CFR 21.43(f)(6) requires that
when an injured or debilitated bird of a
nontarget species is federally listed as
an endangered, threatened, or candidate
species, you must deliver it to a
rehabilitator and report the take to the
nearest U.S. Fish and Wildlife Service
Field Office or Special Agent.

e We have revised FWS Form 3-202—
21-2143 (Annual Report—50 CFR 21.43

Depredation Order for Blackbirds,
Cowbirds, Grackles, Crows, And
Magpies) to gather data that will be
more useful in assessing actions taken
under the order. At present, we cannot
assess the impacts of the depredation
order on nontarget species. Therefore,

we clarify that reporting of activities
under this regulation requires a
summary of those activities and
information about capture of nontarget
species. The annual report contains the
following new reporting requirements:

(1) County in which the birds were
captured or killed.

(2) Species, if birds were taken for the
protection of wildlife, or the crop, if
birds were taken for the protection of
agriculture.

(3) Method of take.

(4) Whether captured nontarget
species were released, sent to
rehabilitators, or died.

(5) If trapping was conducted,
measures taken to minimize capture of
nontarget species.

Comments received on the reporting
requirements are discussed above in the
preamble. See comments (5), (6), (9),
(10), (11), (16), (18), and (19).

Title: Depredation Order for
Blackbirds, Grackles, Cowbirds,
Magpies, and Crows, 50 CFR 21.43.

OMB Control Number: 1018-0146.

Service Form Number: 3—202—-21—
2143.

Type of Request: Revision of a
currently approved collection.

Description of Respondents:
Individuals, farmers, and State and
Federal wildlife damage management
personnel.

Respondent’s Obligation: Required to
obtain or retain a benefit.

Frequency of Collection: Annually or
on occasion.

Estimated Estimated : "
Completion Estimated
Requirement m’éﬂﬁﬁgl(ﬁ m’éﬂﬁﬁgl(ﬁ time per annual burden
response hours
respondents responses
Report Injured/Debilitated Birds ..........ccccceiiiiriiiiiiiieieeeeee e 5 511 hour .......... 5
Annual Report—FWS Form 3-202-21-2143 .......cccciiiiiiieeee e 30 30 | 2.5 hours ..... 75

Estimated Total Nonhour Burden
Cost: None.

You may send comments on any
aspect of these information collection
requirements to the Service Information
Collection Clearance Officer, U.S. Fish
and Wildlife Service, 5275 Leesburg
Pike, Mailstop BPHC, Falls Church, VA
22041-3803 (mail) or hope grey@
fws.gov (email).

National Environmental Policy Act

We have analyzed this rule in
accordance with the National
Environmental Policy Act (NEPA), 42
U.S.C. 432—-437(f), and U.S. Department
of the Interior regulations at 43 CFR 46

and have determined that the changes
can be categorically excluded from the
NEPA process. This action will have no
significant effect on the quality of the
human environment, nor will it involve
unresolved conflicts concerning
alternative uses of available resources.

Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994,
“Government-to-Government Relations
with Native American Tribal
Governments” (59 FR 22951), Executive
Order 13175, and 512 DM 2, we have
evaluated potential effects on federally

recognized Indian Tribes and have
determined that there are no potential
effects. This rule will not interfere with
the ability of Tribes to manage
themselves or their funds or to regulate
migratory bird activities on Tribal lands.

Energy Supply, Distribution, or Use
(Executive Order 13211)

E.O. 13211 requires agencies to
prepare Statements of Energy Effects
when undertaking certain actions. This
action will not be a significant energy
action. Because this rule change will not
significantly affect energy supplies,
distribution, or use, no Statement of
Energy Effects is required.
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Compliance With Endangered Species
Act Requirements

Section 7 of the Endangered Species
Act (ESA) of 1973, as amended (16
U.S.C. 1531 et seq.), requires that “The
Secretary [of the Interior] shall review
other programs administered by him
and utilize such programs in
furtherance of the purposes of this
chapter” (16 U.S.C. 1536(a)(1)). It
further states that the Secretary must
“insure that any action authorized,
funded, or carried out... is not likely to
jeopardize the continued existence of
any endangered species or threatened
species or result in the destruction or
adverse modification of [critical]
habitat” (16 U.S.C. 1536(a)(2)). We have
concluded that the regulation change
will not affect listed species.
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List of Subjects in 50 CFR Part 21

Exports, Hunting, Imports, Reporting
and recordkeeping requirements,
Transportation, Wildlife.

Regulation Promulgation

For the reasons stated in the
preamble, we amend part 21 of
subchapter B, chapter I, title 50 of the
Code of Federal Regulations, as follows:

PART 21—MIGRATORY BIRD PERMITS

m 1. The authority citation for part 21
continues to read as follows:

Authority: 16 U.S.C. 703-712.
m 2. Revise § 21.43 to read as follows:

§21.43 Depredation order for blackbirds,
cowbirds, crows, grackles, and magpies.

(a) Species covered.

Blackbirds

Cowbirds

Crows

Grackles Magpies

Brewer’s (Euphagus
cyanocephalus)

Red-winged (Agelaius
phoeniceus)

Yellow-headed
(Xanthocephalus
xanthocephalus)

aeneus)
ater)

bonariensis)

Bronzed (Molothrus
Brown-headed (Molothrus

Shiny (Molothrus

American (Corvus
brachyrhynchos)
Fish (Corvus ossifragus)

major)

Boat-tailed (Quiscalus

Common (Quiscalus

quiscula)
Northwestern (Corvus Great-tailed (Quiscalus
caurinus) mexicanus)

Greater Antillean
(Quiscalus niger)

Black-billed (Pica
hudsonia)

(b) Conditions under which control is
allowed by private citizens. You do not
need a Federal permit to control the
species listed in paragraph (a) of this
section in the following circumstances:

(1) Where they are causing serious
injuries to agricultural or horticultural
crops or to livestock feed;

(2) When they cause a health hazard
or structural property damage;

(3) To protect a species recognized by
the Federal Government as an
endangered, threatened, or candidate
species in any county in which it
occurs, as shown in the Service’s
Environmental Conservation Online
System (http://ecos.fws.gov);

(4) To protect a species recognized by
the Federal Government as an
endangered or threatened species in
designated critical habitat for the
species; or

(5) To protect a species recognized by
a State or Tribe as endangered,
threatened, candidate, or of special
concern if the control takes place within
that State or on the lands of that tribe,
respectively.

(6) Each calendar year, you must
attempt to control depredation by
species listed under this depredation
order using nonlethal methods before
you may use lethal control. Nonlethal

control methods can include such
measures as netting and flagging, the
use of trained raptors, propane cannons,
and recordings.

(c) Conditions under which control is
allowed by Federal, State, and Tribal
employees. You do not need a Federal
permit to control the species listed in
paragraph (a) of this section in the
following circumstances:

(1) Where they are causing serious
injuries to agricultural or horticultural
crops or to livestock feed;

(2) When they cause a health hazard
or structural property damage; or

(3) To protect a species recognized by
the Federal Government, a State, or a
Tribe as an endangered, threatened, or
candidate, species, or a species of
special concern, including critical
habitat for any listed species.

(4) Each calendar year, you must
attempt to control depredation by
species listed under this depredation
order using nonlethal methods before
you may use lethal control. Nonlethal
control methods can include such
measures as netting and flagging, the
use of trained raptors, propane cannons,
and recordings. However, this
requirement does not apply to Federal,
State, or Tribal employees conducting
brown-headed cowbird trapping to

protect a species recognized by the
Federal Government, a State, or a Tribe
as endangered, threatened, candidate, or
of special concern.

(d) Ammunition. In most cases, if you
use a firearm to kill migratory birds
under the provisions of this section, you
must use nontoxic shot or nontoxic
bullets to do so. See § 20.21(j) of this
chapter for a listing of approved
nontoxic shot types. However, this
prohibition does not apply if you use an
air rifle or an air pistol for control of
depredating birds.

(e) Access to control efforts. If you
exercise any of the privileges granted by
this section, you must allow any
Federal, State, tribal, or territorial
wildlife law enforcement officer
unrestricted access at all reasonable
times (including during actual
operations) over the premises on which
you are conducting the control. You
must furnish the officer whatever
information he or she may require about
your control operations.

(f) Trapping conditions. You must
comply with the following conditions if
you attempt to trap any species under
this order.

(1) You may possess, transport, and
use a lure bird or birds of the species
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listed in paragraph (a) that you wish to
trap.

(2) You must check each trap at least
once every day it is deployed.

(3) At temperatures above 80°
Fahrenheit, the traps must provide
shade for captured birds.

(4) Each trap must contain adequate
food and water.

(5) You must promptly release all
healthy nontarget birds that you
capture.

(6) If a federally permitted wildlife
rehabilitator is within 1 hour or less of
your capture efforts, you must send
injured or debilitated nontarget
federally protected migratory birds to
the rehabilitator. If no rehabilitator is
closer than 1 hour away, you may
euthanize an injured or debilitated bird
of a nontarget species unless the species
is federally listed as an endangered,
threatened, or candidate species, in
which case you must deliver it to a
rehabilitator and report the take to the
nearest U.S. Fish and Wildlife Service
Field Office or Special Agent.

(7) You must report captures of
nontarget federally protected migratory
birds in your annual report (see
paragraph (i) of this section).

(g) Euthanasia. Captured birds and
wounded or injured birds of the species
listed in paragraph (a) may only be
killed by carbon monoxide or carbon
dioxide inhalation, or by cervical
dislocation performed by well-trained
personnel who are regularly monitored
to ensure proficiency.

(h) Disposition of birds and parts. You
may not sell, or offer to sell, any bird,
or any part thereof, killed under this
section, but you may possess, transport,
and otherwise dispose of the bird or its
parts, including transferring them to
authorized research or educational
institutions. If not transferred, the bird
and its parts must either be burned, or
buried at least 1 mile from the nesting
area of any migratory bird species
recognized by the Federal Government,
the State, or a Tribe as an endangered
or threatened species.

(i) Annual report. Any person,
business, organization, or government
official acting under this depredation
order must provide an annual report
using FWS Form 3-202-21-2143 to the
appropriate Regional Migratory Bird
Permit Office. The addresses for the
Regional Migratory Bird Permit Offices
are provided at 50 CFR 2.2, and are on
the form. The report is due by January

31st of the following year and must
include the information requested on
the form.

(j) Compliance with other laws. You
may trap and kill birds under this order
only in a way that complies with all
State, tribal, or territorial laws or
regulations. You must have any State,
tribal, or territorial permit required to
conduct the activity.

(k) Information collection. The Office
of Management and Budget has
approved the information collection
requirements associated with this
depredation order and assigned OMB
Control No. 1018-0146. We may not
conduct or sponsor and you are not
required to respond to a collection of
information unless it displays a
currently valid OMB control number.
You may send comments on the
information collection requirements to
the Service’s Information Collection
Clearance Officer at the address
provided at 50 CFR 2.1(b).

Dated: October 30, 2014.

Michael J. Bean,

Principal Deputy Assistant Secretary for Fish
and Wildlife and Parks.

[FR Doc. 2014-26270 Filed 11—-4—14; 8:45 am]
BILLING CODE 4310-55-P
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NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50
[NRC—2014-0238]
RIN 3150-AJ48

Definition of a Utilization Facility

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule; correction.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is correcting the
docket identification number and
Regulation Identifier Number (RIN) for a
Proposed Rule that was published in the
Federal Register (FR) on October 17,
2014, to amend the NRC’s regulations to
add SHINE Medical Technologies, Inc.’s
accelerator-driven subcritical operating
assemblies, as described in the
application assigned docket number 50—
608, to the definition of utilization
facility.

DATES: This correction is effective
November 5, 2014.

ADDRESSES: Please refer to Docket ID
NRC-2014-0238 when contacting the
NRC about the availability of
information for this document. You may
obtain publicly-available information
related to this proposed rule by any of
the following methods:

e Federal Rulemaking Web site: Go to
http://www.regulations.gov and search
for Docket ID NRC-2014—-0238. Address
questions about NRC dockets to Carol
Gallagher; telephone: 301-287-3422;
email: Carol.Gallagher@nrc.gov. For
technical questions, contact the
individual listed in the FOR FURTHER
INFORMATION CONTACT section of this
document.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may obtain publicly-
available documents online in the
ADAMS Public Documents collection at
http://www.nrc.gov/reading-rm/
adams.html. To begin the search, select
“ADAMS Public Documents” and then

select “Begin Web-based ADAMS
Search.” For problems with ADAMS,
please contact the NRC’s Public
Document Room (PDR) reference staff at
1-800-397—-4209, at 301-415—-4737, or
by email to pdr.resource@nrc.gov.

e NRC’s PDR: You may examine and
purchase copies of public documents at
the NRC’s PDR, Room O1-F21, One
White Flint North, 11555 Rockville
Pike, Rockville, Maryland 20852.

FOR FURTHER INFORMATION CONTACT:
Steven Lynch, Office of Nuclear Reactor
Regulation; U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, telephone: 301-415—-1524; email:
Steven.Lynch@nrc.gov.

SUPPLEMENTARY INFORMATION: On
October 17, 2014, (79 FR 62360), the
NRC published a Proposed Rule to
amend the NRC’s regulations to add
SHINE Medical Technologies, Inc.’s
accelerator-driven subcritical operating
assemblies, as described in the
application assigned docket number 50—
608, to the definition of utilization
facility. That rule incorrectly identified
the docket identification number for the
action as NRC-2013-0053, and the RIN
for the action as 3150—AJ18.

Correction

Accordingly, in proposed rule FR
Doc. 2014-24733, on page 62360, in the
Friday issue of October 17, 2014 (79 FR
62360), the docket identification
number NRC-2013-0053 in the heading
of the document and in all other
instances on page 62360, is revised to
read NRC-2014-0238. In addition, the
RIN 3150-AJ18 in the heading of the
document is revised to read 3150—AJ48.

Dated at Rockville, Maryland, this 30th day
of October, 2014.

For the Nuclear Regulatory Commission.
Cindy Bladey,

Chief, Rules, Announcements, and Directives
Branch, Division of Administrative Services,
Office of Administration.

[FR Doc. 2014-26253 Filed 11-4-14; 8:45 am]

BILLING CODE 7590-01-P

DEPARTMENT OF ENERGY
10 CFR Part 430

[Docket Number EERE-2014-BT-STD-
0048]

RIN 1904-AD37

Energy Conservation Program: Energy
Conservation Standards for
Residential Central Air Conditioners
and Heat Pumps; Request for
Information

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Request for information (RFI).

SUMMARY: The U.S. Department of
Energy (DOE) is initiating an effort to
determine whether to amend the current
energy conservation standards for
residential central air conditioner and
heat pump products. According to the
Energy Policy and Conservation Act’s 6-
year review requirement (42 U.S.C.
6295(m)(1)), DOE must publish a notice
of proposed rulemaking to propose new
standards for residential central air
conditioner and heat pump products or
a notice of determination that the
existing standards do not need to be
amended by June 6, 2017. This RFI
seeks to solicit information from the
public to help DOE determine whether
amended standards for residential
central air conditioner and heat pump
products would result in a significant
amount of additional energy savings and
whether those standards would be
technologically feasible and
economically justified.

DATES: Written comments and
information are requested on or before
December 5, 2014.

ADDRESSES: Interested parties are
encouraged to submit comments
electronically. However, comments may
be submitted by any of the following
methods:

e Federal eRulemaking Portal:
www.regulations.gov. Follow the
instructions for submitting comments.

e Email to the following address: CAC
HeatPump2014STD0048@ee.doe.gov.
Include docket number EERE-2014-BT—
STD-0048 and/or RIN 1904-AD37 in
the subject line of the message. All
comments should clearly identify the
name, address, and, if appropriate,
organization of the commenter.
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e Postal Mail: Ms. Brenda Edwards,
U.S. Department of Energy, Building
Technologies Program, Mailstop EE-2],
Request for Information for Energy
Conservation Standards for Residential
Central Air Conditioners and Heat
Pumps, Docket No. EERE-2014-BT-
STD-0048 and/or RIN 1904—-AD37, 1000
Independence Avenue SW.,
Washington, DC 20585-0121. Please
submit one signed paper original.

e Hand Delivery/Courier: Ms. Brenda
Edwards, U.S. Department of Energy,
Building Technologies Program, Sixth
Floor, 950 L’Enfant Plaza SW.,
Washington, DC 20024. Please submit
one signed paper original.

Instructions: All submissions received
must include the agency name and
docket number and/or RIN for this
rulemaking. No telefacsimiles (faxes)
will be accepted.

Docket: The docket is available for
review at www.regulations.gov,
including Federal Register notices,
comments, and other supporting
documents/materials. All documents in
the docket are listed in the
www.regulations.gov index. However,
not all documents listed in the index
may be publicly available, such as
information that is exempt from public
disclosure.

A link to the docket Web page can be
found at: http://www.regulations.gov/#
!docketDetail;D=EERE-2014-BT-STD-
0048. This Web page contains a link to
the docket for this notice on the
www.regulations.gov Web site. The
www.regulations.gov Web page contains
simple instructions on how to access all
documents, including public comments,
in the docket.

For information on how to submit a
comment, review other public
comments and the docket, or participate
in the public meeting, contact Ms.
Brenda Edwards at (202) 586—2945 or by
email: Brenda.Edwards@ee.doe.gov.
FOR FURTHER INFORMATION CONTACT:
Direct requests for additional
information may be sent to:

Ms. Ashley Armstrong, U.S. Department
of Energy, Office of Energy Efficiency
and Renewable Energy, Building
Technologies Program, EE-2], 1000
Independence Avenue SW.,
Washington, DC 20585-0121.
Telephone: 202-586—6590. Email:
Ashley.Armstrong@ee.doe.gov.

Ms. Johanna Hariharan, U.S.
Department of Energy, Office of the
General Counsel, GC-33, 1000
Independence Avenue SW.,
Washington, DC 20585-0121.
Telephone: (202) 287-6307. Email:
johanna.hariharan@hgq.doe.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Introduction
A. Authority and Background
B. Rulemaking Process
II. Request for Information and Comments
A. Market Assessment and Screening
Analysis
B. Engineering Analysis
C. Markups Analysis
D. Energy Use Analysis
E. Life-Cycle Cost and Payback Period
Analysis
F. Shipments Analysis
G. National Impact Analysis
H. Manufacturer Impact Analysis
I. Submission of Comments

I. Introduction

A. Authority and Background

Title III, Part B of the Energy Policy
and Conservation Act of 1975 (EPCA or
the Act), Public Law 94-163, (42 U.S.C.
6291-6309, as codified) sets forth a
variety of provisions designed to
improve energy efficiency and
established the Energy Conservation
Program for Consumer Products Other
Than Automobiles, a program covering
major household appliances
(collectively referred to as “covered
products”), including residential central
air conditioners and heat pumps that are
the subject of this rulemaking. (42
U.S.C. 6292(a)(3))

EPCA prescribed energy conservation
standards for central air conditioners
and heat pumps and directed DOE to
conduct two cycles of rulemakings to
determine whether to amend these
standards. (42 U.S.C. 6295(d)(1)—(3))
DOE completed the second of the two
rulemaking cycles by publishing a direct
final rule on June 27, 2011 (2011 Direct
Final Rule). 76 FR 37414. The DFR
amended standards for central air
conditioners and heat pumps
manufactured on or after January 1,
2015. These amended standards differ
by region. (10 CFR 430.32(c)(2)—-(5))
DOE seeks comment from interested
parties as to whether DOE should
consider and analyze amended
standards on a national basis or
amended standards that differ by region
for central air conditioners and heat
pumps.

EPCA requires that, not later than 6
years after the issuance of a final rule
establishing or amending a standard,
DOE publish a NOPR proposing new
standards or a notice of determination
that the existing standards do not need
to be amended. (42 U.S.C. 6295(m)(1))
Based on this provision, DOE must
publish by June 6, 2017 either a NOPR
proposing new standards for residential

central air conditioners and heat pumps
or a notice of determination that the
existing standards do not need to be
amended. Today’s notice seeks input
from the public to assist DOE with its
determination on whether amended
standards pertaining to residential
central air conditioners and heat pumps
are warranted. In making this
determination, DOE must evaluate
whether more amended standards
would (1) yield a significant savings in
energy use and (2) be both
technologically feasible and
economically justified. (42 U.S.C.
6295(0)(3)(B))

B. Rulemaking Process

DOE must follow specific statutory
criteria for prescribing new or amended
standards for covered products. EPCA
requires that any new or amended
energy conservation standard be
designed to achieve the maximum
improvement in energy or water
efficiency that is technologically
feasible and economically justified. To
determine whether a standard is
economically justified, EPCA requires
that DOE determine whether the
benefits of the standard exceed its
burdens by considering, to the greatest
extent practicable, the following:

1. The economic impact of the
standard on the manufacturers and
consumers of the affected products;

2. The savings in operating costs
throughout the estimated average life of
the product compared to any increases
in the initial cost, or maintenance
expense, likely to result from the
imposition of the standard;

3. The total projected amount of
energy savings likely to result directly
from the imposition of the standard;

4. Any lessening of the utility or the
performance of the products likely to
result from the imposition of the
standard;

5. The impact of any lessening of
competition, as determined in writing
by the Attorney General, that is likely to
result from the imposition of the
standard;

6. The need for national energy and
water conservation; and

7. Other factors the Secretary of
Energy (Secretary) considers relevant.
(42 U.S.C. 6295 (0)(2)(B)(1))

DOE fulfills these and other
applicable requirements by conducting
a series of analyses throughout the
rulemaking process. Table B.1 shows
the individual analyses that are
performed to satisfy each of the
requirements within EPCA.
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TABLE B.1—EPCA REQUIREMENTS AND CORRESPONDING DOE ANALYSIS

EPCA Requirement

Corresponding DOE analysis

Technological Feasibility ..........ccooiiiiiiiiiiii e

Economic Justification:
1. Economic impact on manufacturers and consumers ...................

2. Lifetime operating cost savings compared to increased cost for
the product.

3. Total projected energy Savings .........ccccerceereeieeeenieeeesree e
4. Impact on utility or performance ...........ccocceevieriienineiee e

5. Impact of any lessening of competition .........c.cccocceeviiiiiiiiiiiinns
6. Need for national energy and water conservation .............cc.c.c....

7. Other factors the Secretary considers relevant .............ccccceeceeene

Market and Technology Assessment.

e Screening Analysis.

Engineering Analysis.

Manufacturer Impact Analysis.

Life-Cycle Cost and Payback Period Analysis.
Life-Cycle Cost Subgroup Analysis.
Shipments Analysis.

Markups for Product Price Determination.
Energy and Water Use Determination.
Life-Cycle Cost and Payback Period Analysis.
Shipments Analysis.

National Impact Analysis.

Screening Analysis.

Engineering Analysis.

Manufacturer Impact Analysis.

Shipments Analysis.

National Impact Analysis.

Emissions Analysis.

Utility Impact Analysis.

Employment Impact Analysis.

Monetization of Emission Reductions Benefits.

Regulatory Impact Analysis.

As detailed throughout this RFI, DOE
is specifically publishing this notice as
the first step in the analysis process and
is specifically requesting input and data
from interested parties to aid in the
development of the technical analyses.

II. Request for Information and
Comments

In the next section, DOE has
identified a variety of questions that
DOE would like to receive input on to
aid in the development of the technical
and economic analyses regarding
whether new standards for residential
central air conditioners and heat pumps
may be warranted. In addition, DOE
welcomes comments on other issues
relevant to the conduct of this
rulemaking that may not specifically be
identified in this notice.

A. Market Assessment and Screening
Analysis

The market and technology
assessment provides information about
the residential central air conditioner
and heat pump industry that would be
used throughout the rulemaking
process. For example, this information
may address technological
improvements used in the design and
manufacturing of such products. DOE
uses qualitative and quantitative
information to characterize the structure
of the residential central air conditioner
and heat pump industry and market. In
this analysis, DOE will identify and
characterize the manufacturers of
residential central air conditioners and
heat pumps, estimate market shares and
trends, address regulatory and non-

regulatory initiatives intended to
improve energy efficiency or reduce
energy consumption, and explore the
potential for technological
improvements in the design and
manufacturing of residential central air
conditioners and heat pumps. DOE will
also review product literature, industry
publications, and company Web sites.
Additionally, DOE will also consider
conducting interviews with
manufacturers to assess the overall
market for residential central air
conditioners and heat pumps.

Product Classes

When evaluating and establishing
energy conservation standards, DOE
may divide covered products into
product classes by the type of energy
used or by capacity or other
performance-related features that would
justify a different standard. In making a
determination whether a performance-
related feature justifies a different
standard, DOE must consider factors
such as the utility to the consumer of
the feature and other factors DOE
determines are appropriate. (42 U.S.C.
6295(q)) The energy conservation
standards for residential central air
conditioners and heat pumps
established by the 2011 Direct Final
Rule will become effective on January 1,
2015. 10 CFR Part 430.32(c)(2) lists the
seven product classes for residential
central air conditioners and heat pumps
and their corresponding energy
conservation standards. The product
classes are:

(1) Split system air conditioners

(2) Split system heat pumps

(3) Single-package air conditioners

(4) Single-package heat pumps

(5) Small duct, high velocity (SDHV)
systems

(6) Space-constrained air conditioners

(7) Space-constrained heat pumps

For this rulemaking, DOE plans to
maintain the existing product classes for
residential central air conditioners and
heat pumps, as presented above.

Issue A.1 DOE requests feedback on
whether it should consider any changes
to the existing product classes for
residential central air conditioners and
heat pumps.

Technology Assessment and Screening
Analysis

The purpose of the technology
assessment is to develop a preliminary
list of technologies that could
potentially be used to improve the
efficiency of residential central air
conditioners and heat pumps. The
purpose of the screening analysis is to
screen out technologies that are not
appropriate for consideration in the
engineering analysis due to the
following four factors: (1) Technological
feasibility, (2) practicability to
manufacture, install, and service, (3)
impacts on product utility to
consumers, and (4) health and safety.
(10 CFR 430, subpart C, appendix A,
section (4)(a)(4)) The technologies that
pass the screening are called design
options and are considered in the
engineering analysis. DOE uses
information about existing and past
technology options and prototype
designs to help identify technologies



65606 Federal Register/Vol.

79, No. 214/ Wednesday, November 5, 2014 /Proposed Rules

that manufacturers could use to meet
and/or exceed energy conservation
standards.

The 2011 Direct Final Rule identified
several design options that are
employed in central air conditioners
and heat pumps. The design options
used in the 2011 Direct Final Rule
analyses may still be representative of
the range of design options currently
employed by product manufacturers, as
listed below:

A. Higher-efficiency compressors
B. Higher-efficiency fan motors

C. Higher-efficiency fan blades

D. Improvements to baseline coils
E. Micro-channel heat exchangers
F. Flat-tube heat exchangers

G. Heat pump defrost controls

H. Inverter technology

I. High-efficiency expansion valves
However, DOE understands that
manufacturers typically introduce new
design options into the market as
technology evolves over time.

Issue A.2 DOE requests comment on
whether DOE should consider design
options other than those considered in
the analyses supporting the 2011 Direct
Final Rule, as listed above.

B. Engineering Analysis

The engineering analysis estimates
the cost-efficiency relationship of

products at different levels of increased
energy efficiency. This relationship
serves as the basis for the cost-benefit
calculations for consumers,
manufacturers, and the nation. In
determining the cost-efficiency
relationship, DOE estimates the increase
in manufacturer cost associated with
increasing the efficiency of products
above the baseline to the maximum
technologically feasible (“max-tech”)
efficiency level for each product class.
The baseline model is used as a
reference point for each product class in
the engineering analysis and the life-
cycle cost and payback-period analyses.

Efficiency Levels

For each established product class,
DOE selects a baseline model as a
reference point against which any
changes resulting from energy
conservation standards can be
measured. The baseline model in each
product class represents the
characteristics of common or typical
products in that class. Typically, a
baseline model is one that meets the
current minimum energy conservation
standards by a small or zero margin.

In the 2011 Direct Final Rule, DOE
established minimum energy
conservation standards that will become
effective on January 1, 2015.1 DOE

would consider these minimum energy
conservation standards as the baseline
efficiency levels for any analyses
conducted to consider amending the
standards.

During the 2011 DFR rulemaking,
DOE also established maximum-
technology (max-tech) efficiency levels
for residential central air conditioner
and heat pump product classes. DOE
determined each max-tech level by
researching the Air-Conditioning,
Heating, and Refrigeration Institute
(AHRI) directory 2 and the major
manufacturers’ product literature.

DOE also set regional cooling
performance standards for split system
air conditioners as a function of a
Seasonal Energy Efficiency Ratio (SEER)
in the states of Virginia, Maryland,
Kentucky, North and South Carolina,
Tennessee, Georgia, Florida, Alabama,
Mississippi, Arkansas, Louisiana, Texas,
and Oklahoma (South), and regional
performance standards for split system
and single-package air conditioners as a
function of SEER and Energy Efficiency
Ratio (EER) in the states of Arizona,
California, Nevada, or New Mexico
(Southwest). In both cases, DOE has
identified baseline and max-tech
efficiency levels for the respective SEER
and EER values. Table B.1 summarizes
these efficiency levels.

TABLE B.1—BASELINE AND MAX-TECH EFFICIENCY LEVELS OF COVERED PRODUCTS

Product class ‘ ‘ Baseline Max-Tech
SEER or EER (Btu/hr-W)

Split SYStEM @i CONAIIONET .....oiiiiiiiiii ettt ettt nee s SEER 13.0 26.0
<45,000 Btu/hr ........... EER 12.2 16.5
>45,000 Btu/hr ............... ... | EER 11.7 13.0

Single-package air CONAIIONET ........oouiiiuiiiie ittt ettt et et sneeenee s SEER 14.0 20.0

EER 11.0 13.0

SPlit SYSTEM NEAE PUMIP ...ttt b et b e sttt e e e nneeenne e SEER 14.0 24.0

Single-packaged heat pump .......... SEER 14.0 16.4

Small-duct, high-velocity systems SEER 12.0 12,5

Space constrained air conditioner .... | SEER 12.0 14.0

Space constraiNned heat PUMP ....i.uiiiiiiie e eree e sree e et e e et e e e st e e e aee e e e taeeeeseeeesnseeessneeeeanaeeennnen SEER 12.0 12.0

Issue B.1 DOE requests comment on
the baseline and max-tech efficiency
levels for each product class.

C. Markups Analysis

To carry out the life-cycle cost (LCC)
and payback period (PBP) calculations,
DOE needs to determine the cost to the
residential consumer of baseline
products that satisfies the currently
applicable standards, and the cost of the

1In addition, the American Manufacturing
Technical Corrections Act of 2012 established
minimum energy conservation standards for small
duct, high velocity systems that will become
effective on January 1, 2015. These were added to

more-efficient unit the consumer would
purchase under potential amended
standards. By applying a multiplier
called a “markup” to the manufacturer’s
selling price, DOE is able to estimate the
residential consumer’s price.

For the 2011 Direct Final Rule, DOE
used two distribution channels to
characterize how products pass from the
manufacturer to the customer:
Replacement applications and new

the code of regulations in a December 3, 2013
Technical Amendment. 78 FR 72533.

2 AHRI is the trade association representing
manufacturers of HVACR and water heating

construction. 76 FR 37464—65 (June 27,
2011). For residential central air
conditioning and heat pump products
installed in replacement applications,
the manufacturer sells the equipment to
a wholesaler, who in turn sells it to a
mechanical contractor, who in turns
sells it to the consumer. For products
installed in new construction
applications, an additional link in the
distribution chain for the general

equipment within the global industry. Products of
different manufacturers are certified to AHRI and
listed in the AHRI directory: https://www.ahri
directory.org/ahridirectory/pages/home.aspx.
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contractor is added. In this new
construction distribution channel, the
manufacturer sells the equipment to a
wholesaler, who in turn sells it to a
mechanical contractor, who in turn sells
it to a general contractor, who in turns
sells it to the consumer.

To be consistent with the approach
followed in the 2011 rulemaking and for
other energy consuming product
rulemakings, DOE plans to estimate the
manufacturer markup based on publicly
available data (e.g., SEC 10-K reports,
corporate annual reports) and feedback
obtained from manufacturers during
interviews. DOE also plans to estimate
average wholesaler, mechanical
contractor, and general contractor
markups based on available income
statement data (e.g., Heating, Air-
conditioning & Refrigeration
Wholesalers International (HARDI)
Profit Planning Reports, Air
Conditioning Contractors of America
(ACCA), U.S. Census Bureau).

Issue C.1 DOE seeks input on
distribution channels relevant for
residential central air conditioners and
heat pumps as well as the percent of
equipment being distributed through the
channels.

Issue C.2 DOE seeks recent data to
establish the markups for the parties
involved with the distribution of the
equipment addressed by today’s notice.

D. Energy Use Analysis

The purpose of the energy analysis is
to assess the energy-savings potential of
different product efficiencies. DOE uses
the annual energy consumption and
energy-savings potential in the LCC and
PBP analyses to establish the savings in
consumer operating costs at various
product efficiency levels. As part of the
energy use analysis, certain assumptions
may be required regarding product
application, including how and under
what conditions the product is operated.

DOE’s energy use analysis estimates
the range of energy use of residential
central air conditioner and heat pump
products in the field, i.e., as they are
actually used by consumers. Because
energy use by such products varies
greatly based on efficiency level,
consumer usage patterns, and
environmental attributes, DOE will
establish a range of energy use.

Because DOE has set regional cooling-
performance standards for split system
and single-package air conditioners as
function of SEER and EER, DOE will
analyze the impact of increasing SEER
and EER on cooling energy savings.

Issue D.1 DOE requests stakeholder
input regarding the impact of changes in
SEER and EER on cooling energy
savings.

In the 2011 Direct Final Rule, DOE
estimated that, based on stakeholder
input, seven-percent of central air
conditioner and heat pump shipments
were utilized in commercial building
applications. DOE utilized simulations
of a reference office building modeled
with EnergyPlus to estimate the
representative space-cooling and space-
heating energy consumption of central
air conditioners and heat pumps in
commercial buildings. For this
rulemaking, DOE is considering using
the same methodology to estimate
energy use in commercial building
applications.

Issue D.2 DOE requests stakeholder
comment on whether a significant
enough percentage of residential central
air conditioners and heat pumps are
utilized in commercial buildings to
warrant considering their use in
commercial applications.

E. Life-Cycle Cost and Payback Period
Analysis

The purpose of the LCC and PBP
analysis is to analyze the effects of
potential amended energy conservation
standards on consumers of residential
central air conditioner and heat pump
products by determining how a
potential amended standard affects the
consumers’ operating expenses (usually
decreased) and total installed costs
(usually increased).

DOE intends to analyze the potential
for variability and uncertainty by
performing the LCC and PBP
calculations on a representative sample
of households from RECS for the
considered product classes using Monte
Carlo simulation and probability
distributions. The analysis results are a
distribution of results showing the range
of LCC savings and PBPs for a given
efficiency level relative to the baseline
level. DOE plans to analyze all seven
product classes of residential central air
conditioner and heat pump products.

Inputs to the LCC and PBP analysis
are categorized as: (1) Inputs for
establishing the purchase expense,
otherwise known as the total installed
cost, and (2) inputs for calculating the
operating expense. The primary inputs
for establishing the total installed cost
are the baseline consumer price,
standard-level consumer price
increases, and installation costs.
Baseline consumer prices and standard-
level consumer price increases will be
determined by applying markups to
manufacturer price estimates. The
installation cost is added to the
consumer price to arrive at a total
installed cost.

In the 2011 Direct Final Rule, DOE
derived the total installed cost from

central air conditioner data in RS
Means. 76 FR 37472 (June 27, 2011).
DOE plans to use similar data sources
for this rulemaking, with adjustments to
reflect current-day labor and material
prices as well as to scale installation
cost for higher-efficiency products based
on equipment weight.

Issue E.1 DOE seeks input on the
appropriateness to estimate that changes
in installation costs will scale with
equipment weight.

The primary inputs for calculating the
operating costs are product energy
consumption, product efficiency,
electricity and gas prices and forecasts,
maintenance and repair costs, product
lifetime, and discount rates. Both
product lifetime and discount rates are
used to calculate the present value of
future operating expenses.

Maintenance costs are costs
associated with maintaining the
operation of the product. In the 2011
Direct Final Rule, DOE utilized sources
of preventative maintenance pricing to
determine maintenance costs. 76 FR
37476 (June 27, 2011). DOE also
assumed that such maintenance costs do
not change with efficiency. 76 FR
37471, 37476.

Issue E.2 DOE seeks stakeholder
input on the appropriateness to assume
that changes in maintenance costs will
be negligible for more-efficient
products.

Repair costs are costs associated with
a major repair to the product. In the
2011 Direct Final Rule, DOE determined
the costs of major repairs (e.g.,
compressor replacement) from RS
Means and industry literature. 76 FR
37476 (June 27, 2011). DOE also
assumed that repair costs vary in direct
proportion with the product price at
higher efficiency levels as replacement
costs for more-efficient components are
likely to be greater than components in
baseline products. 76 FR 37471, 37476.

Issue E.3 DOE seeks stakeholder
comment on the assumption that repair
costs vary in direct proportion to
product price.

DOE measures LCC and PBP impacts
of potential standard levels relative to a
base case that reflects the market in the
absence of amended standards. DOE
plans to develop market-share efficiency
data (i.e., the distribution of product
shipments by efficiency) for the product
classes DOE is considering, for the year
in which compliance with any amended
or new standards would be required. By
accounting for consumers who already
purchase more efficient products, DOE
avoids overstating the potential benefits
from potential standards.

Issue E.4 DOE seeks stakeholder
input and data on the fraction of central
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air conditioners and heat pumps that are
sold above the minimum energy
efficiency standards. DOE requests such
data to be provided by product class
and, for split system air conditioners, by
region. DOE also requests information
on expected trends in product efficiency
over the next five years.

F. Shipments Analysis

DOE uses shipment projections by
product class and efficiency level in its
analysis of the national impacts of
potential standards, as well as in the
manufacturer impact analysis.

In the 2011 Direct Final Rule, DOE
developed a shipments model for
residential central air conditioner and
heat pump products driven by historical
shipments data, which were used to
build up a product stock and calibrate
the shipments model. 76 FR 37482 (June
27, 2011). Shipments of each product
class were projected for two market
sectors that use these products:
Residential and commercial sectors; for
three product placement channels in
each market sector: New construction,
existing owners, and new owners; and
for three climatic regions: hot-dry, hot-
humid, and rest of the U.S., which
correspond to the regions for which
DOE ultimately adopted regional
standards.

Issue F.1 DOE seeks stakeholder
input and data showing the distribution
of shipments by product class, market
sector, product placement channel, and
climactic region.

In the 2011 Direct Final Rule, DOE
modeled the decision to repair or
replace equipment for existing owners
and the impact that decision would
have on the shipments model. 76 FR
37482—-84. DOE investigated how
increases in product purchase price and
decreases in product operating costs due
to standards impact product shipments
due to standards.

Issue F.2 DOE seeks input and data
on factors that influence a consumer’s
decisions to repair or replace failed
products. In particular, DOE is seeking
historical repair cost data as a function
of efficiency.

G. National Impact Analysis

The purpose of the national impact
analysis (NIA) is to estimate aggregate
impacts of potential efficiency standards
at the national level. Impacts that DOE
reports include the national energy
savings (NES) from potential standards
and the national NPV of the total
consumer benefits. The NIA considers
lifetime impacts of potential standards
on residential central air conditioner
and heat pump products shipped in a
30-year period that begins with the

expected compliance date for new or
amended standards. To develop the
NES, DOE calculates annual energy
consumption of products in the building
stock for the base case and each
standards case. To develop the national
NPV of consumer benefits from
potential standards, DOE calculates
national annual energy expenditures
and annual product expenditures for the
base case and the standards cases. DOE
calculates total annual energy
expenditures using data on annual
energy consumption in each case,
forecasted average annual energy prices,
and shipment projections. The
difference each year between operating
cost savings and increased product
expenditures is the net savings or net
costs.

A key component of DOE’s estimates
of NES and NPV is the product energy
efficiency forecasted over time for the
base case and for each of the standards
cases. In the 2011 Direct Final Rule,
DOE based projections of base-case
shipment-weighted efficiency (SWEF)
for the single-packaged and split system
air conditioner and heat pump product
classes off SWEF growth rates
determined from historical data
provided by AHRI. 76 FR 37484-86
(June 27, 2011). Since DOE only
received efficiency data at the national
level, it assumed that the efficiency
distributions and trends developed for
the entire Nation are also representative
at the regional level (i.e., efficiency
distributions and trends do not vary by
region). For this rulemaking, DOE plans
on considering recent trends in
efficiency and input from stakeholders
to update product energy efficiency
forecasts, and maintain the assumption
that efficiency trends developed for the
entire Nation are also representative at
the regional level.

Issue G.1 DOE seeks stakeholder
input and historical SWEF data for
residential central air conditioner and
heat pumps by product class and by
region.

H. Manufacturer Impact Analysis

The purpose of the manufacturer
impact analysis (MIA) is to estimate the
financial impact of potential energy
conservation standards on
manufacturers of residential central air
conditioners and heat pumps and to
evaluate the potential impact of such
standards on employment and
manufacturing capacity. The MIA
includes both quantitative and
qualitative aspects. The quantitative
part of the MIA primarily relies on the
Government Regulatory Impact Model
(GRIM), an industry cash-flow model
used to estimate a range of potential

impacts on manufacturer profitability.
The qualitative part of the MIA
addresses a proposed standard’s
potential impacts on manufacturing
capacity and industry competition, as
well as factors such as product
characteristics, impacts on particular
subgroups of firms, and important
market and product trends.

As part of the MIA, DOE intends to
analyze impacts of potential energy
conservation standards on small
business manufacturers of covered
products. DOE intends to use the Small
Business Administration’s small
business size standards to determine
whether manufacturers qualify as small
businesses. The size standards are listed
by North American Industry
Classification System (NAICS) code and
industry description.3 Manufacturing of
residential central air conditioners and
heat pumps is classified under NAICS
333415, “Air-Conditioning and Warm
Air Heating Equipment and Commercial
and Industrial Refrigeration Equipment
Manufacturing.” The SBA sets a
threshold of 750 employees or less for
an entity to be considered as a small
business for this category. This 750-
employee threshold would include all
employees in a business’s parent
company and any other subsidiaries.

DOE conducted a market survey using
publicly available information to
identify potential small manufacturers.
DOE’s used DOE’s Compliance
Certification Management System
(CCMS), industry trade association
membership directories (including
AHRI), individual company Web sites,
and market research tools (e.g., Hoovers
reports) to create a list of companies that
manufacture or sell products covered by
this rulemaking. DOE has initially
identified seven domestic small
businesses that manufacture residential
central air conditioners and heat pumps.
The small businesses identified are:

e Aerosys, Inc.

¢ Bard Manufacturing Company

¢ First Co.

e Heat Controller, Inc.

e National Refrigeration and Air
Conditioning Products, Inc.

e Style Crest Enterprises, Inc.

e Unico, Inc.

Issue H.1 DOE requests comment on
what small business manufacturers of
residential central air conditioners and
heat pumps have not been identified in
the above list that it should consider in
its analysis.

I. Submission of Comments
DOE invites all interested parties to
submit in writing by December 5, 2014,

3 Available at: http://www.sba.gov/content/small-
business-size-standards.
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comments and information on matters
addressed in this notice and on other
matters relevant to DOE’s consideration
of new or amended energy
conservations standards for residential

central air conditioners and heat pumps.

After the close of the comment period,
DOE will begin collecting data,
conducting the analyses, and reviewing
the public comments, as needed. These
actions will be taken to aid in the
development of a NOPR for residential
central air conditioner and heat pump
products if DOE decides to amend the
standards for such products.

DOE considers public participation to
be a very important part of the process
for developing test procedures and
energy conservation standards. DOE
actively encourages the participation
and interaction of the public during the
comment period in each stage of the
rulemaking process. Interactions with
and between members of the public
provide a balanced discussion of the
issues and assist DOE in the rulemaking
process. Anyone who wishes to be
added to the DOE mailing list to receive
future notices and information about
this rulemaking should contact Ms.
Brenda Edwards at (202) 586—-2945, or
via email at Brenda.Edwards@ee.doe.
gov.

Issued in Washington, DC, on October 30,
2014.

Kathleen B. Hogan,

Deputy Assistant Secretary for Energy
Efficiency, Energy Efficiency and Renewable
Energy.

[FR Doc. 2014-26247 Filed 11-4-14; 8:45 am]
BILLING CODE 6450-01-P

LIBRARY OF CONGRESS
Copyright Royalty Board

37 CFR Part 380

[Docket No. 2014-CRB-0001-WR (2016~
2020) (Web IV)]

Digital Performance Right in Sound
Recordings and Ephemeral
Recordings

AGENCY: Copyright Royalty Board,
Library of Congress.

ACTION: Proposed rule.

SUMMARY: The Copyright Royalty Judges
are publishing for comment proposed
regulations governing the rates and
terms for the digital performances of
sound recordings by noncommercial
educational webcasters and for the
making of ephemeral recordings
necessary for the facilitation of such
transmissions for the period

commencing January 1, 2016, and
ending on December 31, 2020.

DATES: Comments and objections, if any,
are due no later than November 26,
2014.

ADDRESSES: The proposed rule is posted
on the agency’s Web site (www.loc.gov/
crb). Submit electronic comments
online at http://www.regulations.gov or
via email to crb@loc.gov. Those who
chose not to submit comments
electronically should see How to Submit
Comments in the SUPPLEMENTARY
INFORMATION section below for physical
addresses and further instructions.

FOR FURTHER INFORMATION CONTACT:
Richard Strasser, Senior Attorney, or
Kimberly Whittle, Attorney Advisor, by
telephone at (202) 707-7658, or by
email at crb@loc.gov.

SUPPLEMENTARY INFORMATION:

Background

On October 7, 2014, the Copyright
Royalty Judges received a joint motion
from SoundExchange, Inc. and College
Broadcasters, Inc. to adopt a partial
settlement of their interests regarding
Web IV rates and terms for 2016—-2020.1
Joint Motion to Adopt Partial
Settlement, Docket No. 2014—CRB—
0001-WR (2016-2020). Their interests
concern the rule setting copyright
royalty minimum fees and terms that
the Judges will establish for compulsory
copyright licenses for certain internet
transmissions of sound recordings by
college radio stations and other
noncommercial educational webcasters
for the period from January 1, 2016,
through December 31, 2020.
SoundExchange, Inc. represents the
interests of sound recording copyright
owners and performers. College
Broadcasters, Inc. represents the
interests of users of the copyrighted
material which users include college,
university and high school radio and
television stations and other electronic
media organizations. The Judges hereby
publish the proposal and request
comments from the public.

Section 114 of the Copyright Act, title
17 of the United States Code, provides
a statutory license that allows for the
public performance of sound recordings
by means of a digital audio transmission
by, among others, eligible
nonsubscription transmission services
and new subscription services.

17 U.S.C. 114(f). For purposes of the
section 114 license, an “eligible
nonsubscription transmission” is a
noninteractive digital audio

1Web IV is short for Webcasting IV. This
proceeding is the fourth since the compulsory
license for webcasting was established.

transmission that does not require a
subscription for receiving the
transmission. The transmission must
also be made as part of a service that
provides audio programming consisting
in whole or in part of performances of
sound recordings the purpose of which
is to provide audio or other
entertainment programming, but not to
sell, advertise, or promote particular
goods or services. See 17 U.S.C.
114(j)(6). A “new subscription service”
is a “service that performs sound
recordings by means of noninteractive
subscription digital audio transmissions
and that is not a preexisting
subscription or preexisting satellite
digital audio radio service.” 17 U.S.C.
114(5)(8).

Services using the section 114 license
may need to make one or more
temporary or “‘ephemeral” copies of a
sound recording in order to facilitate the
transmission of that recording. The
section 112 statutory license allows for
the making of these ephemeral
reproductions. 17 U.S.C. 112(e).

Chapter 8 of the Copyright Act
requires the Copyright Royalty Judges
(“Judges”’) to conduct proceedings every
five years to determine the rates and
terms for the sections 114 and 112
statutory licenses. 17 U.S.C. 801(b)(1),
804(b)(3)(A). The current proceeding
commenced in January 2014 for rates
and terms that will become effective on
January 1, 2016, and end on December
31, 2020. Pursuant to section
804(b)(3)(A), the Judges published in the
Federal Register a notice commencing
the proceeding and requesting that
interested parties submit their petitions
to participate. 79 FR 412 (January 3,
2014). The following parties submitted
Petitions to Participate: 8tracks, Inc.;
AccuRadio, LLC; Amazon.com, Inc.;
Apple Inc; Beats Music, LLC; Clear
Channel; CMN, Inc.; College
Broadcasters, Inc. (CBI);
CustomChannels.net, LLC; Digital
Media Association (DiMA); Digitally
Imported, Inc.; Educational Media
Foundation; Feed Media, Inc.; Geo
Music Group; Harvard Radio
Broadcasting Inc. (WHRB); idobi
Network; Intercollegiate Broadcasting
System, Inc. (IBS); Music Reports Inc.;
National Association of Broadcasters
(NAB); National Music Publishers
Association (NMPA); National Public
Radio (NPR); National Religious
Broadcasters Noncommercial Music
License Committee (NRBNMLC);
Pandora Media Inc.; Rhapsody
International, Inc.; Sirius XM Radio Inc.;
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SomaFM.com LLC; SoundExchange,
Inc. (SX); Spotify USA Inc.; and Triton.2

The Judges set the timetable for the
three-month negotiation period for
February 21, 2014, through May 22,
2014. See 17 U.S.C. 803(b)(3). The
Judges set December 22, 2014, as the
deadline by which participants were to
submit amended written direct
statements. On October 7, 2014,
SoundExchange and CBI submitted to
the Judges a joint motion to adopt a
partial settlement of their interests in
the proceeding. The parties requested
that the Judges make their decision on
the motion by approximately December
1, 2014, in order to allow the parties
time to prepare for litigation should the
Judges decline to adopt their proposed
partial settlement.

Statutory Timing of Adoption of Rates
and Terms

Section 801(b)(7)(A) allows for the
adoption of rates and terms negotiated
by “some or all of the participants in a
proceeding at any time during the
proceeding” provided the parties submit
the negotiated rates and terms to the
Copyright Royalty Judges for approval.
This section provides:

(i) The Copyright Royalty Judges shall
provide to those that would be bound by the
terms, rates, or other determination set by
any agreement in a proceeding to determine
royalty rates an opportunity to comment on
the agreement and shall provide to
participants in the proceeding under section
803(b)(2) that would be bound by the terms,
rates, or other determination set by the
agreement an opportunity to comment on the
agreement and object to its adoption as a
basis for statutory terms and rates; and

(ii) The Copyright Royalty Judges may
decline to adopt the agreement as a basis for
statutory terms and rates for participants that
are not parties to the agreement, if any
participant described in clause (i) objects to
the agreement and the Copyright Royalty
Judges conclude, based on the record before
them if one exists, that the agreement does
not provide a reasonable basis for setting
statutory terms or rates.

17 U.S.C. 801(b)(7)(A). Rates and terms
adopted pursuant to this provision are
binding on all copyright owners of
sound recordings, college radio stations,
and other noncommercial educational
webcasters performing the sound
recordings for the license period 2016—
2020.

2The following ten parties have withdrawn their
Petitions to Participate: 8tracks, Inc.; Amazon.com,
Inc.; CMN, Inc.; CustomChannels.net, LLC; Digitally
Imported, Inc.; Feed Media, Inc.; idobi Network;
Rhapsody International, Inc.; SomaFM.com LLC;
Spotify USA Inc. Two parties, Music Reports Inc.
and Triton Digital, Inc., have been dismissed from
the proceeding.

Proposed Adjustments to Rates and
Terms

In the settlement proposal,
SoundExchange and CBI request that
the Judges adjust the details of 37 CFR
part 380 Subpart C by ““(1) more strictly
limiting eligibility for the rates set forth
herein to services that remain below
159,140 aggregate tuning hours per
channel or station per month; and (2)
somewhat increasing the listenership
cap for services electing the proxy
reporting option.” Joint Motion to
Adopt Partial Settlement at 2. The
proposed adjustments would affect
§§380.20 (general), 380.21 (definitions),
380.22 (fees), and 380.23 (terms) and are
reflected in the Proposed Regulations
below.

The public may comment and object
to any or all of the proposed regulations
contained in this notice. Such
comments and objections must be
submitted no later than November 26,
2014.

How To Submit Comments

Interested members of the public must
submit comments to only one of the
following addresses. If not commenting
by email or online, commenters must
submit an original of their comments,
five paper copies, and an electronic
version on a CD.

Email: crb@loc.gov; or
Online: http://www.regulations.gov; or

U.S. mail: Copyright Royalty Board,
P.O. Box 70977, Washington, DC 20024—
0977; or

Overnight service (only USPS Express
Mail is acceptable): Copyright Royalty
Board, P.O. Box 70977, Washington, DC
20024-0977; or

Commercial courier: Address package
to: Copyright Royalty Board, Library of
Congress, James Madison Memorial
Building, LM—-403, 101 Independence
Avenue SE., Washington, DC 20559—
6000. Deliver to: Congressional Courier
Acceptance Site, 2nd Street NE. and D
Street NE., Washington, DC; or

Hand delivery: Library of Congress,
James Madison Memorial Building, LM—
401, 101 Independence Avenue SE.,
Washington, DC 20559-6000.

List of Subjects in 37 CFR Part 380

Copyright, Sound recordings,
Webcasters.

Proposed Regulations

For the reasons set forth in the
preamble, the Copyright Royalty Judges
propose to amend 37 CFR part 380 as
follows:

PART 380—RATES AND TERMS FOR
CERTAIN ELIGIBLE
NONSUBSCRIPTION TRANSMISSIONS,
NEW SUBSCRIPTION SERVICES AND
THE MAKING OF EPHEMERAL
REPRODUCTIONS

m 1. The authority citation for part 380
continues to read as follows:

Authority: 17 U.S.C. 112(e), 114(f),
804(b)(3).
m 2. Amend § 380.20 by revising
paragraph (a) to read as follows:

Subpart C—Noncommercial
Educational Webcasters

§380.20 General.

(a) Scope. This subpart establishes
rates and terms, including requirements
for royalty payments, recordkeeping and
reports of use, for the public
performance of sound recordings in
certain digital transmissions made by
Noncommercial Educational Webcasters
as set forth herein in accordance with
the provisions of 17 U.S.C. 114, and the
making of Ephemeral Recordings by
Noncommercial Educational Webcasters
as set forth herein in accordance with
the provisions of 17 U.S.C. 112(e),
during the period January 1, 2016,
through December 31, 2020.

* * * * *

m 3. Amend § 380.21 by revising the
definitions for ““Collective” and
“Noncommercial Educational
Webcaster” to read as follows:

§380.21 Definitions.

Collective is the collection and
distribution organization that is
designated by the Copyright Royalty
Judges. For the 2016-2020 license
period, the Collective is
SoundExchange, Inc.

Noncommercial Educational
Webcaster means a Noncommercial
Webcaster (as defined in 17 U.S.C.
114(f)(5)(E)(1)) that

(1) Has obtained a compulsory license
under 17 U.S.C. 112(e) and 114 and the
implementing regulations therefor to
make Eligible Transmissions and related
ephemeral recordings;

(2) Complies with all applicable
provisions of Sections 112(e) and 114
and applicable regulations;

(3) Is directly operated by, or is
affiliated with and officially sanctioned
by, and the digital audio transmission
operations of which are staffed
substantially by students enrolled at, a
domestically accredited primary or
secondary school, college, university or
other post-secondary degree-granting
educational institution;
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(4) Is not a “public broadcasting
entity” (as defined in 17 U.S.C. 118(g))
qualified to receive funding from the
Corporation for Public Broadcasting
pursuant to the criteria set forth in 47
U.S.C. 396; and

(5) Takes affirmative steps not to
make total transmissions in excess of
159,140 Aggregate Tuning Hours on any
individual channel or station in any
month, if in any previous calendar year
it has made total transmissions in excess
of 159,140 Aggregate Tuning Hours on
any individual channel or station in any
month.

* * * * *

m 4. Revise § 380.22 to read as follows:

§380.22 Royalty fees for the public
performance of sound recordings and for
ephemeral recordings.

(a) Minimum fee for eligible
Noncommercial Educational
Webcasters. Each Noncommercial
Educational Webcaster that did not
exceed 159,140 total ATH for any
individual channel or station for more
than one calendar month in the
immediately preceding calendar year
and does not expect to make total
transmissions in excess of 159,140
Aggregate Tuning Hours on any
individual channel or station in any
calendar month during the applicable
calendar year shall pay an annual,
nonrefundable minimum fee of $500
(the “Minimum Fee’’) for each of its
individual channels, including each of
its individual side channels, and each of
its individual stations, through which
(in each case) it makes Eligible
Transmissions, for each calendar year it
makes Eligible Transmissions subject to
this subpart. For clarity, each individual
stream (e.g., HD radio side channels,
different stations owned by a single
licensee) will be treated separately and
be subject to a separate minimum. The
Minimum Fee shall constitute the
annual per channel or per station
royalty for all Eligible Transmissions
totaling not more than 159,140
Aggregate Tuning Hours in a month on
any individual channel or station, and
for Ephemeral Recordings to enable
such Eligible Transmissions. In
addition, a Noncommercial Educational
Webcaster electing the reporting waiver
described in § 380.23(g)(1), shall pay a
$100 annual fee (the “Proxy Fee”) to the
Collective.

(b) Consequences of unexpectedly
exceeding ATH cap. In the case of a
Noncommercial Educational Webcaster
eligible to pay royalties under paragraph
(a) that unexpectedly makes total
transmissions in excess of 159,140
Aggregate Tuning Hours on any
individual channel or station in any

calendar month during the applicable
calendar year:

(1) The Noncommercial Educational
Webcaster shall, for such month and the
remainder of the calendar year in which
such month occurs, pay royalties in
accordance, and otherwise comply, with
the provisions of Part 380 Subpart A
applicable to noncommercial
webcasters;

(2) The Minimum Fee paid by the
Noncommercial Educational Webcaster
for such calendar year will be credited
to the amounts payable under the
provisions of Part 380 Subpart A
applicable to noncommercial
webcasters; and

(3) The Noncommercial Educational
Webcaster shall, within 45 days after the
end of such month, notify the Collective
that it has made total transmissions in
excess of 159,140 Aggregate Tuning
Hours on a channel or station in a
month; pay the Collective any amounts
for such month due under the
provisions of Part 380 Subpart A
applicable to noncommercial
webcasters; and provide the Collective a
statement of account pursuant to Part
380 Subpart A.

(c) Royalties for other Noncommercial
Educational Webcasters. A
Noncommercial Educational Webcaster
that is not eligible to pay royalties under
paragraph (a) shall pay royalties in
accordance, and otherwise comply, with
the provisions of Part 380 Subpart A
applicable to noncommercial
webcasters.

(d) Estimation of performances. In the
case of a Noncommercial Educational
Webcaster that is required to pay
royalties under paragraph (b) or (c) on
a per-performance basis, that is unable
to calculate actual total performances,
and that is not required to report actual
total performances under § 380.23(g)(3),
the Noncommercial Educational
Webcaster may pay its applicable
royalties on an ATH basis, provided that
the Noncommercial Educational
Webcaster shall pay such royalties at the
applicable per-performance rates based
on the assumption that the number of
sound recordings performed is 12 per
hour. The Collective may distribute
royalties paid on the basis of ATH
hereunder in accordance with its
generally applicable methodology for
distributing royalties paid on such basis.
In addition, and for the avoidance of
doubt, a Noncommercial Educational
Webcaster offering more than one
channel or station shall pay per-
performance royalties on a per-channel
or -station basis.

(e) Ephemeral royalty. The royalty
payable under 17 U.S.C. 112(e) for any
ephemeral reproductions made by a

Noncommercial Educational Webcaster
is deemed to be included within the
royalty payments set forth in paragraphs
(a) through (c) of this section and to
equal 5% of the total royalties payable
under such paragraphs.

m 5. Amend § 380.23 by revising
paragraphs (c), (d), intro paragraph (f),
(H(2), (1)4), (1)(9), (g)(1), and (g)(3) to

read as follows:

§380.23 Terms for making payment of
royalty fees and statements of account.
* * * * *

(c) Minimum fee. Noncommercial
Educational Webcasters shall submit the
Minimum Fee, and Proxy Fee if
applicable, accompanied by a statement
of account, by January 31st of each
calendar year, except that payment of
the Minimum Fee, and Proxy Fee if
applicable, by a Noncommercial
Educational Webcaster that was not
making Eligible Transmissions or
Ephemeral Recordings pursuant to the
licenses in 17 U.S.C. 114 and/or 17
U.S.C. 112(e) as of said date but begins
doing so thereafter shall be due by the
45th day after the end of the month in
which the Noncommercial Educational
Webcaster commences doing so. At the
same time the Noncommercial
Educational Webcaster must identify all
its stations making Eligible
Transmissions and identify which of the
reporting options set forth in paragraph
(g) of this section it elects for the
relevant year (provided that it must be
eligible for the option it elects).

(d) [Reserved]

* * * * *

(f) Statements of account. Any
payment due under § 380.22(a) shall be
accompanied by a corresponding
statement of account on a form provided
by the Collective. A statement of
account shall contain the following
information:

* x %

(2) [Reserved]

(4) The signature of a duly authorized
representative of the applicable
educational institution;

(9) A statement to the following effect:

I, the undersigned duly authorized
representative of the applicable educational
institution, have examined this statement of
account; hereby state that it is true, accurate,
and complete to my knowledge after
reasonable due diligence; and further certify
that the licensee entity named herein
qualifies as a Noncommercial Educational
Webcaster for the relevant year, and did not
exceed 159,140 total ATH in any month of
the prior year for which the Noncommercial
Educational Webcaster did not submit a
statement of account and pay any required
additional royalties.
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(1) Reporting waiver. In light of the
unique business and operational
circumstances with respect to
Noncommercial Educational
Webcasters, and for the purposes of this
subpart only, a Noncommercial
Educational Webcaster that did not
exceed 80,000 total ATH for any
individual channel or station for more
than one calendar month in the
immediately preceding calendar year
and that does not expect to exceed
80,000 total ATH for any individual
channel or station for any calendar
month during the applicable calendar
year may elect to pay to the Collective
a nonrefundable, annual Proxy Fee of
$100 in lieu of providing reports of use
for the calendar year pursuant to the
regulations § 370.4 of this chapter. In
addition, a Noncommercial Educational
Webcaster that unexpectedly exceeded
80,000 total ATH on one or more
channels or stations for more than one
month during the immediately
preceding calendar year may elect to
pay the Proxy Fee and receive the
reporting waiver described in paragraph
(g)(1) of this section during a calendar
year, if it implements measures
reasonably calculated to ensure that it
will not make Eligible Transmissions
exceeding 80,000 total ATH during any
month of that calendar year. The Proxy
Fee is intended to defray the
Collective’s costs associated with this
reporting waiver, including
development of proxy usage data. The
Proxy Fee shall be paid by the date
specified in paragraph (c) of this section
for paying the Minimum Fee for the
applicable calendar year and shall be
accompanied by a certification on a
form provided by the Collective, signed
by a duly authorized representative of
the applicable educational institution,
stating that the Noncommercial
Educational Webcaster is eligible for the
Proxy Fee option because of its past and
expected future usage and, if applicable,
has implemented measures to ensure
that it will not make excess Eligible
Transmissions in the future.

* *x %

(3) Census-basis reports. If any of the
following three conditions is satisfied, a
Noncommercial Educational Webcaster
must report pursuant to paragraph (g)(3)
of this section:

(i) The Noncommercial Educational
Webcaster exceeded 159,140 total ATH
for any individual channel or station for
more than one calendar month in the
immediately preceding calendar year;

(ii) The Noncommercial Educational
Webcaster expects to exceed 159,140
total ATH for any individual channel or

station for any calendar month in the
applicable calendar year; or

(1i1) The Noncommercial Educational
Webcaster otherwise does not elect to be
subject to paragraphs (g)(1) or (2) of this
section.

A Noncommercial Educational
Webcaster required to report pursuant to
paragraph (g)(3) of this section shall
provide reports of use to the Collective
quarterly on a census reporting basis in
accordance with § 370.4 of this chapter,
except that, notwithstanding
§370.4(d)(2), such a Noncommercial
Educational Webcaster shall not be
required to include ATH or actual total
performances, and may in lieu thereof
provide channel or station name and
play frequency, during the first calendar
year it reports in accordance with
paragraph (g)(3) of this section. For the
avoidance of doubt, after a
Noncommercial Educational Webcaster
has been required to report in
accordance with paragraph (g)(3) of this
section for a full calendar year, it must
thereafter include ATH or actual total
performances in its reports of use. All
reports of use under paragraph (g)(3) of
this section shall be submitted to the
Collective no later than the 45th day

after the end of each calendar quarter.
* * * * *

Dated: October 29, 2014.
Jesse M. Feder,
Copyright Royalty Judge.
[FR Doc. 2014-26222 Filed 11—-4—-14; 8:45 am]
BILLING CODE 1410-72-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300

[EPA-HQ-SFUND-2014-0733; FRL-9918—
51-OSWER]

National Oil and Hazardous
Substances Pollution Contingency
Plan; Technical Amendment To Update
Data Management System
Nomenclature

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: Effective January 31, 2014 the
EPA Superfund program
decommissioned the Comprehensive
Environmental Response Compensation
and Liability Act Information System
(CERCLIS) and adopted a new, more
comprehensive data management
system. The new data management
system, the Superfund Enterprise
Management System (SEMS), serves as
a more powerful, integrated platform.

Consistent with this action, this
proposed rule proposes to make
appropriate conforming terminological
changes to our regulations. This
proposed rule also proposes to add a
minor clarification to the description of
the remedial preliminary assessment.

DATES: Written comments must be
received by December 5, 2014.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
SFUND-2014-0733, by one of the
following methods:

o www.regulations.gov: Follow the
on-line instructions for submitting
comments.

e Email: superfund.docket@epa.gov

e U.S. Postal Mail: U.S.
Environmental Protection Agency, EPA
Docket Center (EPA/DC), Superfund
Docket, Mailcode: 28221T, 1200
Pennsylvania Ave. NW., Washington,
DC 20460.

e Hand Delivery: EPA Docket Center
(EPA/DC), EPA West, Room 3334, 1301
Constitution Ave. NW., Washington, DC
20460. Attention Docket ID No. EPA-
HQ-SFUND-2014—-0733. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-SFUND-2014—
0733. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an “anonymous access’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to EPA without going
through www.regulations.gov, your
email address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
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comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses. For additional information
about EPA’s public docket, visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy at
the Superfund Docket (Docket ID No.
EPA-HQ-SFUND-2014-0733). This
Docket Facility is open from 8:30 a.m.
to 4:30 p.m., Monday through Friday,
excluding legal holidays. The
Superfund Docket telephone number is
(202) 566—-0276. EPA Docket Center
(EPA/DC), EPA West, Room 3334, 1301
Constitution Ave. NW., Washington,
DC.

FOR FURTHER INFORMATION CONTACT:
Jennifer Hovis at (703) 603—8888
(hovis.jennifer@epa.gov), U.S.
Environmental Protection Agency, 1200
Pennsylvania Avenue NW., Washington,
DC 20460-0002, Mail Code 5202P.

SUPPLEMENTARY INFORMATION:

I. Why is EPA issuing this proposed
rule?

This document proposes to amend the
National Oil and Hazardous Substances
Pollution Contingency Plan (NCP) to
make nonsubstantive changes to reflect
new data management system
nomenclature resulting from the
Superfund program’s transition from
CERCLIS to SEMS. This document also
adds minor clarifying text to a
description in the NCP that will make
the regulations more accurate. We have
published a direct final rule to
promulgate the above changes in the
“Rules and Regulations” section of
today’s Federal Register because we
view this as a noncontroversial action
and anticipate no adverse comment. We
have explained our reasons for this
action in the preamble to the direct final
rule.

If we receive no adverse comment, we
will not take further action on this
proposed rule. If we receive adverse
comment, we will issue a timely
withdrawal of the direct final rule and
it will not take effect. We would address
all relevant public comments in any
subsequent final rule based on this
proposed rule. We do not intend to

institute a second comment period on
this action. Any parties interested in
commenting must do so at this time. For
further information, please see the
information provided in the ADDRESSES
section of this document. Comments are
only being solicited on the deletion of
reference to CERCLIS and the addition
of clarifying text to the remedial
preliminary assessment description.
Therefore, comments are not being
requested on other unmodified sections
of the NCP nor on EPA’s internal agency
management decision to update the
Superfund data management system,
and such comments will not be
considered if submitted.

I1. What does this amendment do?

This rule proposes to revise the
Operational Abbreviations section (40
CFR 300.4(b)) and the Definitions
section (40 CFR 300.5) of the NCP to
reflect terminological changes necessary
for consistency with EPA’s transition
from CERCLIS as the Superfund
program’s planning and tracking data
management system to SEMS. This rule
also amends the Remedial preliminary
assessment description (40 CFR 420(b))
to clarify that the Preliminary
Assessment (PA) is performed on only
those sites that have been entered into
the SEMS remedial assessment active
inventory.

III. Statutory and Executive Order
Reviews

For a complete discussion of all of the
administrative requirements applicable
to this action, see the discussion in the
“Statutory and Executive Order
Reviews” section to the preamble for the
direct final rule that is published in the
Rules and Regulations section of this
Federal Register.

Under Executive Order 12866 (58 FR
51735, October 4, 1993) and Executive
Order 13563 (76 FR 3821, January 21,
2011), this proposed action is not a
“significant regulatory action” and is
therefore not subject to OMB review.
This action merely deletes an obsolete
reference to a retired information system
and adds minor clarifying text to a
description in the NCP. This action does
not impose any requirements on any
entity, including small entities.
Therefore, pursuant to the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.),
after considering the economic impacts
of this action on small entities, I certify
that this action will not have a
significant economic impact on a
substantial number of small entities.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous

substances, Hazardous waste,
Intergovernmental relations, Natural
resources, Oil pollution, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Dated: October 28, 2014.

Mathy Stanislaus,

Assistant Administrator, Office of Solid Waste
and Emergency Response.

[FR Doc. 2014-26159 Filed 11-4—14; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF LABOR

Office of Federal Contract Compliance
Programs

41 CFR Part 60-1
RIN 1250-AA03

Government Contractors, Requirement
To Report Summary Compensation
Data on Employee Compensation

AGENCY: Office of Federal Contract
Compliance Programs, Labor.

ACTION: Notice of proposed rulemaking
and extension of comment period.

SUMMARY: On August 8, 2014, the Office
of Federal Contract Compliance
Programs (OFCCP) published a notice of
proposed rulemaking (NPRM) in the
Federal Register. This NPRM proposes
amending one of the implementing
regulations for Executive Order 11246,
Equal Employment Opportunity, which
sets forth the reporting obligations of
Federal contractors and subcontractors.
This NPRM proposes amending the
regulation by adding a requirement that
certain Federal contractors and
subcontractors supplement their
Employer Information Report (EEO-1
Report) with summary information on
compensation paid to employees, as
contained in the Form W-2 Wage and
Tax Statement (W-2) forms, by sex,
race, ethnicity, and specified job
categories, as well as other relevant data
points such as hours worked, and the
number of employees.

This document extends the comment
period for the proposed rule for sixty
(60) days. You do not need to resubmit
your comment if you have already
commented on the proposed rule.
Should you choose to do so, you can
submit additional or supplemental
comments. OFCCP will consider all
comments received from the date of
publication of the proposed rule
through the close of the extended
comment period.

DATES: The comment period for the
NPRM published on August 8, 2014,
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scheduled to close on November 6,
2014, is extended until January 5, 2015.

ADDRESSES: You may submit comments,
identified by RIN 1250-AA03, by any of
the following methods:

¢ Federal eRulemaking Portal:
www.regulations.gov. Follow the
instructions for submitting comments.

e Fax: (202) 693—-1304 (for comments
of six pages or fewer).

e Mail: Debra A. Carr, Director,
Division of Policy, Planning, and
Program Development, Office of Federal
Contract Compliance Programs, Room
(C-3325, 200 Constitution Avenue NW.,
Washington, DC 20210.

FOR FURTHER INFORMATION CONTACT:
Debra A. Carr, Director, Division of
Policy, Planning, and Program
Development, Office of Federal Contract
Compliance Programs, Room C-3325,
200 Constitution Avenue NW.,
Washington, DC 20210. Telephone:
(202) 693-0103.

SUPPLEMENTARY INFORMATION: On August
8, 2014, OFCCP published a proposed

rule entitled “Government Contractors,
Requirement to Report Summary
Compensation Data on Employee
Compensation” (79 FR 46562). OFCCP
was to receive comments on this NPRM
on or before November 6, 2014.

OFCCP, after considering a request to
extend the comment period by an
additional ninety (90) days, determined
that it is appropriate to provide an
additional 60-day period for comment
on the proposed regulation.

OFCCP is aware that multiple
associations and organizations are
conducting surveys of their membership
to gather information relevant to the
proposals and analysis in the NPRM.
These surveys, in some instances, may
not be concluded and their results
tabulated during the initial 90-day
comment period. In addition, the NPRM
contained numerous references to
reports, studies, articles or books, all of
which are publically available. One of
these references, though available, may
be more difficult to obtain than the
others. Therefore, upon request, OFCCP

will make the NPRM references
available for review during normal
business hours at the Office of Federal
Contract Compliance Programs, Room
C-3325, 200 Constitution Avenue NW.,
Washington, DC 20210. To schedule an
appointment to review the references,
please contact OFCCP at the telephone
numbers listed above.

Extension of Comment Period

OFCCP determined that the public
would benefit from additional time to
review the potential impact of the
proposed requirements. Therefore, to
allow the public sufficient time to
review and comment on the NPRM,
OFCCP is extending the comment
period until January 5, 2015.

Signed in Washington, DG, this 30th date
of October 2014.

Patricia Shiu,

Director, Office of Federal Contract
Compliance Programs.

[FR Doc. 201426223 Filed 11-4-14; 8:45 am]
BIL